United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










INDEX TO JOINT APPENDIX 


PAGE 

Petition of Eastern Air Lines, Inc. for Judicial Re¬ 
view of Orders of the Civil Aeronautics Board_ 1 

Piedmont Aviation, Inc., Application for Exemption 
Order, Docket 4085, Filed September 8, 1949 _ 16 

Eastern Air Lines, Inc., Request for Immediate Denial 
of Piedmont’s Application, or for Public Hearing, 
Dated September 22, 1949 _ 20 

Danville Chamber of Commerce, Request that Pied¬ 
mont Not Be Authorized to Reduce Service to Dan¬ 
ville Pursuant to Exemption Application, Dated 
October 8, 1949 _ 22 

f 

Civil Aeronautics Board, Acknowledgment of Request 
of Danville Chamber of Commerce, Dated October 
13, 1949 _ 23 

Piedmont Letter Supplementing Exemption Applica¬ 
tion, Dated October 25, 1949 _ 23 

Eastern Letter Replying to Piedmont, Dated November 
3, 1949 _ 25 

Order of Board Serial No. E-3635 Granting Exemp¬ 
tion, Dated December 1, 1949 __ 27 

Eastern Petition for Hearing, Argument and Recon¬ 
sideration With Respect to Order Serial No. E-3635 
Granting Exemption, Filed January 3, 1950 _ 31 

Piedmont Motion to Strike and Reply to Eastern’s 
Petition, Filed February 1,1950_ 40 














• • 
11 


PAGE 


Eastern Letter Answering Piedmont’s Motion and 
Reply, Dated February 4, 1950 - 45 

Board Order Serial No. E-4041, Denying Eastern’s 
Petition for Hearing, Argument and Reconsidera¬ 
tion, Dated April 5, 1950 - 49 




IN THE 



United Staten CUnurt n! Appals 

Foe the District of Columbia Circuit 

No. 10671 

Eastern Air Lines, Inc., Petitioner , 

v. 

Civil Aeronautics Board, Respondent. 

PETITION OF EASTERN AIR LINES, INC. FOR 
JUDICIAL REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


To the Honorable the Chief Judge and the Associate 
Judges of the United States Court of Appeals for 
the District of Columbia Circuit: 

EASTERN AIR LINES, INC. (hereinafter referred to 
as “Eastern”) presents this petition for judicial review of 
orders entered by the Civil Aeronautics Board (herein¬ 
after referred to as “the Board”), and in support of said 
petition respectfully represents and alleges the following: 

L 

THE NATURE OF THE PROCEEDING 

1. This petition seeks review of two orders of the 
Board, the first of which purported to grant to Piedmont 




2 


Aviation, Inc. (hereinafter referred to as “Piedmont”) an 
exemption under Section 416 (b) of the Civil Aeronautics 
Act (hereinafter referred to as “the Act”) permitting that 
air carrier to serve Winston-Salem, North Carolina, as 
an alternate intermediate point to Danville, Virginia on 
one round-trip flight daily over segment No. 3 of Pied¬ 
mont’s Route No. 87 with the proviso that Piedmont must 
serve Danville on at least one daily round-trip flight, and the 
second of which denied Eastern’s petition for reconsidera¬ 
tion of the first order. The Board’s said orders were issued 
without hearing, although Eastern had requested hearing 
with respect to Piedmont’s application for exemption; the 
orders were issued without findings to support such exemp¬ 
tion, other than general statements in the language of the 
statutory requirements; and the orders were issued with¬ 
out any evidence to support them, since there was no hear¬ 
ing and the Board did not purport to take “official notice” 
of any facts. 


n. 

JURISDICTION 

2. This petition is filed pursuant to Section 1006 of the 
Civil Aeronautics Act of 1938 (49 U. S. C. Section 646) 
and Section 10 of the Administrative Procedure Act of 
1946 (5 U. S. C. Section 1009). Eastern has a “substantial 
interest” in the orders of the Board complained of herein, 
within the meaning of Section 1006 of the Civil Aeronautics 
Act, and Eastern also is a “person suffering legal wrong” 
and a person “adversely affected or aggrieved” by reason 
of the Board’s orders, within the meaning of Section 10 of 
the Administrative Procedure Act. Eastern’s appealable 
interest is established by the facts that (1) Eastern pres¬ 
ently holds certificates of public convenience and necessity 
which authorize Eastern to transport persons, property 


3 


and mail between Winston-Salem, North Carolina on the one 
hand and Roanoke, Virginia, Charleston, West Virginia 
and Richmond, Virginia, among other points, on the other 
hand; (2) Eastern in fact has carried in the past and is now 
carrying snch traffic between Winston-Salem and snch 
points; and (3) the purpose of the exemption, as requested 
by Piedmont, and as granted by the Board, was to permit 
Piedmont for the first time to carry traffic directly between 
Winston-Salem and such cities, thus diverting traffic from 
Eastern. 


m. 

THE RELIEF PRAYED 

3. Eastern prays that the following orders of the Board 
be reviewed and set aside by this Court: 

(a) Order Serial No. E-3635, dated December 1, 
1949, which granted Piedmont an exemption to serve 
Winston-Salem, North Carolina, as an alternate inter¬ 
mediate point to Danville, Virginia on one daily round- 
trip flight over segment 3 of its Route 87; PRO¬ 
VIDED, that Piedmont shall serve Danville on at least 
one daily round-trip flight; and 

(b) Order Serial No. E-4041, dated April 5, 1950, 
which denied Eastern’s petition for reconsideration of 
said Order Serial No. E-3635. 

4. Eastern further requests that the Board take such 
appropriate steps as may be necessary in order to assure 
prompt review of the orders herein complained of. The 
exemption granted to Piedmont (Order Serial No. E-3635) 
expires by its terms on December 12,1950, unless the Board 
should extend it (the Board’s Order granting the exemp¬ 
tion asserts that “this order may be amended or revoked 
at any time in the discretion of the Board without notice 
and without hearing”). Under that asserted reservation 


4 


of power, the Board might undertake to extend the exemp¬ 
tion. On the other hand, the Board might let the exemption 
expire, grant another exemption in a separate proceeding, 
and then contend that this appeal is “moot” because the 
orders complained of would then no longer be in effect. 
If this case could become “moot” in that manner, it is ob¬ 
vious that this Court might never have an opportunity to 
correct the unlawful procedure of the Board which is illus¬ 
trated by this case. Simply by granting repeated short¬ 
term exemptions, the Board could effectively forestall 
judicial review. 

It should be noted that the Board has followed such 
tactics and made such contentions in a similar case (see 
case No. 10,264, now pending before this Court). 

In this instance, it might be noted that the Board took 
over four months to rule on Eastern’s petition for recon¬ 
sideration. 

Because the gross errors in procedure which appear in 
this case are being duplicated constantly in similar pro¬ 
ceedings before the Board, and because Eastern believes 
that there is no other way in which to obtain prompt and 
effective judicial relief, Eastern respectfully requests that 
the Court require the Board to act promptly in certifying 
and filing the record (which is short and simple), and that 
the Court advance this case on its calendar as may be nec¬ 
essary in order to obtain a decision before the exemption 
expires. 
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IV. 

STATEMENT OF FACTS AND THE POINTS UPON 
WHICH PETITIONER INTENDS TO RELY 

A. Statement of Facts. 

5. Eastern is a Delaware corporation. For more than 
twenty years Eastern and its predecessor companies have 
been engaged in the business of transporting passengers, 
property and mail by aircraft as a common carrier. 

6. Scheduled interstate air transportation of persons, 
property and mail can be conducted within the United 
States only pursuant to certificates of public convenience 
and necessity issued by the Board under Section 401 of 
the Civil Aeronautics Act of 1938 (49 U. S. C. Section 481). 

7. Am ong Eastern’s certificates of public convenience 
and necessity are the certificates for Route 5 (Boston, 
Massachusetts to Texas points via New York/Newark, 
Washington, Richmond, Winston-Salem, other Carolina 
cities and numerous other intermediate points); Route 6 
(Boston to Miami, Florida via New York/Newark, Wash¬ 
ington, Richmond, Carolina cities and numerous other 
intermediate points; and Detroit to Miami via Cleveland, 
Akron, Charleston, West Virginia, Roanoke, Winston- 
Salem, and numerous other intermediate points); Route 
47 (Washington to St. Louis, Missouri via Charleston, 
West Virginia, Louisville, Kentucky and other intermediate 
points); and Route 10 (Chicago to Miami via Louisville 
and other intermediate points). As will be seen, Eastern’s 
certificates include the following authorizations which are 
directly involved in this case: between Winston-Salem 
and Roanoke; between Winston-Salem and Charleston, and 
between Winston-Salem and Richmond. 
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S. Piedmont is an air carrier of persons, property and 
mail pursuant to a temporary certificate of public con¬ 
venience and necessity for Route No. 87 (Cincinnati, Ohio, 
to Norfolk, Virginia via Charleston, West Virginia, Roan¬ 
oke and Richmond among other intermediate points, and 
from Cincinnati to Wilmington, North Carolina, and More- 
head City, North Carolina, via Charleston, West Virginia, 
Roanoke, Danville, Virginia, and Greensboro/High Point, 
North Carolina, among other points; and from Cincinnati 
and Louisville, Kentucky to Wilmington and Morehead 
City via Winston-Salem and Greensboro/High Point, 
among other points). 

9. Piedmont has no certificate authorization to operate 
directly between Winston-Salem and Roanoke, and any 
schedule which Piedmont operates between such points 
must, under Piedmont’s certificate, make a stop at Greens¬ 
boro/High Point which is a route segment junction point. 

10. By application dated September 8, 1949, Piedmont 
requested the Board to grant it an exemption under Sec¬ 
tion 416 (b) of the Act to permit Piedmont to serve Win¬ 
ston-Salem as an intermediate point alternate to Danville 
on Piedmont’s route segment extending from Roanoke to 
Wilmington, effective September 25, 1949. Piedmont’s 
application alleged, among other things: 

(a) “The exemption will result in improved service 
for persons traveling between Winston-Salem, Fayette¬ 
ville and Wilmington.” 

(b) “ Furthermore, the proposed schedules are in 
keeping with the much greater community of interest 
which exists between Winston-Salem and Raleigh - 
Durham, Fayetteville and Wilmington than exists be¬ 
tween Danville and the same three cities 

(c) “The discontinuance of one round trip daily at 
Danville will not seriously affect travelers to and from 
that city. Piedmont’s remaining round trip flight, to- 
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gether with Eastern’s service, will be more than ade¬ 
quate to serve the needs of Danville.” 

(d) “Piedmont’s, main maintenance base is located 
at Winston-Salem, which means that all aircraft must 
periodically be brought there for recurring checks and 
overhauls. At the present time only one route segment 
of Piedmont’s system goes through this point. As a 
consequence, a large number of ship changes must be 
made at Greensboro from which point the ships are 
ferried to Winston-Salem for maintenance service. 
For the past six months an average of twelve such 
round trips per month have been required.” 

(e) “In addition to the economies effected through 
the elimination of the ferrying trips, similar cost re¬ 
ductions will be accomplished by a decrease in Pied¬ 
mont’s daily flight mileage. The air mileage from 
Greensboro-High Point to Roanoke via Danville is 
106 miles; the air mileage between the two points via 
Winston-Salem is 96 miles. This means that the ex¬ 
emption will permit a savings of 20 flight miles per day 
on a round trip basis, or a total of 600 miles per 
month.” 

(f) “Reducing service at Danville to one round trip 
daily will also permit savings in station expenses. 
Prior to the inauguration of two round trips at Dan¬ 
ville, Piedmont required only two station agents at 
that point. With two daily round trip flights, however, 
Piedmont has been required to employ three agents. 
It will be possible to save this added expense upon 
routing one of these flights via Winston-Salem.” 

11. By letter dated September 22, 1949, Eastern re¬ 
quested that the Board immediately deny Piedmont’s ap¬ 
plication, or, in the alternative, set Piedmont’s application 
down for hearing. Eastern’s letter alleged, among other 
things: 

(a) “The effect of including Winston-Salem as an 
intermediate point on Piedmont’s Roanoke-Wilmington 
route segment would be to enable Piedmont to pro¬ 
vide direct service between Roanoke and Winston- 
Salem, service which Piedmont can not now provide. 
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Eastern now provides direct Roanoke-Winston-Salem 
service.” 

(b) “The proposed exemption would also give Pied¬ 
mont a more direct routing between Winston-Salem 
and Richmond,” where Eastern presently provides 
service. 

(c) The proposed exemption would divert sub¬ 
stantial traffic from Eastern’s adequate services. 

(d) Piedmont’s alleged “economies” are “highly 
speculative and there is no assurance that any econo¬ 
mies could be effectuated.” 

(e) However, “even if it were certain that Piedmont 
could achieve economies of operation through its pro¬ 
posed exemption that fact would not entitle it to an 
exemption under Section 416 (b) of the Act,” in view 
of the provisions of the Act and sound interpretations 
thereof by the Board. 

(f) “Piedmont alleges certain conveniences to the 
public which would result from the proposed ex¬ 
emption, but these same advantages would also result 
from better scheduling on Piedmont’s part over its 
presently authorized route.” 

12. Under date of October 25, 1949, Piedmont filed a 
letter with the Board purporting to answer Eastern’s 
letter of September 22, 1949, and disputing certain factual 
allegations and arguments advanced by Eastern. 

13. Under date of November 3, 1949, Eastern filed a 
further letter answering Piedmont’s contentions. 

14. By Order of December 1, 1949 (Serial No. E-3635), 
the Board granted Piedmont an exemption “from the 
provisions of section 401(a) of the Act, insofar as such 
provisions would otherwise prevent Piedmont from serving 
Winston-Salem, N. C., as an alternate intermediate point 
to Danville, Va., on one daily round trip flight over seg¬ 
ment 3 of its route No. 87: Provided, That Piedmont shall 
serve Danville on at least one daily round trip flight” 
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The Order recites Piedmont’s contentions without finding 
whether they are true or false. 

The Order further recites “That Eastern Air Lines, Inc. 
(Eastern), by letters dated September 22, 1949, and 
November 3, 1949, requested that the Board deny Pied¬ 
mont’s application, or in the alternative, that the Board 
set the application down for hearing; the Danville Chamber 
of Commerce (Danville), by letter dated October 8, 1949, 
in substance, requested that the Board deny Piedmont’s 
application.” The Order does not refer to any of the con¬ 
tentions made by Eastern or Danville. The only “findings” 
made by the Board are: 

“That the exemption granted herein will have no sub¬ 
stantial adverse effect upon any other certificated air 
carrier; 

“That in view of the foregoing considerations and the 
limited duration of Piedmont’s certificate, the present en¬ 
forcement of the provisions of section 401(a) of the Act, 
insofar as they prevent the service authorized herein, 
would be an undue burden on Piedmont by reason of the 
limited extent of, and the unusual circumstances affect¬ 
ing, its operations, and is not in the public interest; 

“That neither Eastern nor Danville have set forth matters 
warranting the relief each requests.” 

The Order provides that “the exemption granted herein 
shall terminate December 12, 1950,” and “this order may 
be amended or revoked at any time in the discretion of 
the Board without notice and without hearing,” and “that 
the aforementioned requests of Eastern and Danville be 
and hereby are denied.” 

15. Under date of December 30, 1949, Eastern filed a 
petition for reconsideration of the exemption order, point¬ 
ing out the following, among other, facts: 
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(a) That the Board made no finding that any of 
Piedmont’s representations were true or not; 

(b) That the Board’s findings were legally inade¬ 
quate ; 

(c) That there was no evidence presented to the 
Board upon which the Board could predicate a finding 
or order, as required by law; 

(d) That the Board had improperly denied East¬ 
ern’s request for hearing, such hearing being required 
by the Act and principles of due process; 

(e) That the Act and the Board’s established policies 
and precedents thereunder require the denial of Pied¬ 
mont’s application for exemption; 

(f) That the exemption would permit Piedmont to 
divert substantial revenues from Eastern; and 

(g) That the ultimate effect of arbitrary action of 
the Board such as this, unless corrected, would have 
a chaotic effect upon the air transportation industry. 

16. Under date of February 1, 1950, Piedmont filed a 
“Motion of Piedmont Aviation, Inc. to Strike Eastern’s 
Petition for Reconsideration and Reply of Piedmont Avi¬ 
ation, Inc. to Such Petition.” Under date of February 4, 
1950, Eastern filed a letter answering Piedmont’s Motion 
and Reply of February 1, 1950, giving a further analysis 
of the facts set out in its Petition for Reconsideration and 
reiterating the position taken in that petition. 

17. By Order dated April 5, 1950 (Serial No. E-4041) 
the Board denied Eastern’s Petition for Reconsideration. 

B. Points Upon Which Petitioner Intends to Rely. 

18. The Board erred in granting the requested ex¬ 
emption in that the Board failed to make findings as re¬ 
quired by law. Section 416 (b) of the Act authorizes the 
Board to grant exemptions only “if it finds that the en- 
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forcement of this title . . . would be an undue burden on 
such air carrier ... by reason of the limited extent of, 
or unusual circumstances affecting, the operations of such 
air carrier . . . and is not in the public interest.” Thus 
the exemption section in itself requires the Board to make 
findings. Section 1005 (f) of the Act further requires 
that “Every order of the Authority shall set forth the 
findings of fact upon which it is based.” The Board’s 
findings in this case are either in the precise language of 
the statutory criteria on exemptions under Section 416 (b) 
of the Act or are of such a nature that, even if based 
upon substantial evidence, they would be insufficient to 
support the ultimate findings required by the Act. 

As the Court ruled in Saginaw Broadcasting Company 
v. Federal Communications Commission, 68 App. D. C. 282, 
96 F. (2d) 554 (1938), findings stated only in terms of 
the statutory criteria are not sufficient, but the findings of 
the agency must include a statement of “the basic facts, 
from which the ultimate facts in the terms of the statutory 
criterion are inferred.” Plainly, the Board did not make 
the findings required by the Act. Moreover, the Board 
failed to comply with Section 8 (b) of the Administrative 
Procedure Act which requires that “All decisions (in¬ 
cluding initial, recommended, or tentative decisions) shall 
become a part of the record and include a statement of (1) 
findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or dis¬ 
cretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof.” In addition, 
it should be noted that the Board, in granting Piedmont an 
exemption, concurrently denied Eastern’s motion to dis¬ 
miss Piedmont’s application, and that the Board’s failure 
to make findings is therefore in violation of Section 6 (d) 
of the Administrative Procedure Act which provides as 
follows: 
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“(d) Denials. —Prompt notice shall be given of the 
denial in whole or in part of any written application, 
petition, or other request of any interested person 
made in connection with any agency proceeding. 
Except in affirming a prior denial or where the denial 
is self-explanatory, such notice shall be accompanied 
by a simple statement of procedural or other grounds.” 

19. The Board erred in granting the requested exemption 
in that there was no evidence on which the Board could 
base any finding or order. The record in this case, aside 
from the Board’s orders, consists entirely of the alle¬ 
gations of Piedmont and the counter-allegations of Eastern. 
Eastern has disputed the allegations of Piedmont, and 
Piedmont has disputed Eastern’s assertions. No evidence 
has been introduced or heard. Yet the Board, apparently 
on the basis of only disputed allegations, has purported 
to “find” that enforcement of the Act would subject Pied¬ 
mont to an “undue burden” and would be “not in the public 
interest”. Clearly the Board could not make findings with¬ 
out evidence. Section 1006 (a) of the Act provides judicial 
review for all orders of the Board—which provision in¬ 
cludes the orders here involved. Under Section 1006 (e), 
the Board’s “findings of fact” are “conclusive” only if 
they are “supported by substantial evidence”. Likewise, 
Section 10 (e) of the Administrative Procedure Act re¬ 
quires that the Court on review set aside any agency action 
“unsupported by substantial evidence.” Such provisions 
make clear that the Board must make findings and base 
those findings on substantial evidence—not mere alle¬ 
gations—as otherwise the Court is required on review to 
set the Board’s action aside. Here there is nothing ap¬ 
proaching the dignity of evidence. Moreover, the Board 
did not purport to take “official notice” of any facts within 
its knowledge, and if it had sought to do so its action 
would still be unlawful because in violation of Section 
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7 (d) of the Administrative Procedure Act which provides 
as follows: “Where an agency decision rests on official 
notice of a material fact not appearing in the evidence in 
the record, any party shall on timely request be afforded an 
opportunity to show the contrary.” Eastern specifically 
and repeatedly requested hearing in order to “show the 
contrary” of Piedmont’s allegations and the “representa¬ 
tions” which the Board recited in its order granting the 
exemption. 

20. The Board erred in granting the requested exemption 
in that it unlawfully refused Eastern’s request for a hear¬ 
ing with respect to Piedmont’s proposed service. Eastern’s 
letter of September 22, 1949 specifically requested such 
hearing if Piedmont’s application should not immediately 
be denied, and that request was reiterated in Eastern’s 
petition for hearing, argument and reconsideration dated 
December 30, 1949. Wbdle Section 416 (b) of the Act 
does not specifically require that a hearing be held with 
respect to exemptions, it does require the Board to make 
“findings”, and, as demonstrated above, findings cannot 
be made except on evidence and evidence cannot be 
obtained except by hearing of some sort, either a prior 
hearing to ascertain facts, or a hearing in which a party 
may “show the contrary” of facts to be “officially noticed” 
by the Board pursuant to Section 7 (d) of the Admin¬ 
istrative Procedure Act. 

21. Even if all of Piedmont’s allegations were true, 
and Eastern submits that they are not, and even if the 
Board’s actions were procedurally proper, as they are 
not, the Board’s orders should be set aside for the reason 
that they depart from the statutory requirements for 
exemptions as such requirements have been repeatedly 
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interpreted and announced by the Board. The Board has 
held that “the mere fact that an exemption would be to 
the individual interest of the prospective exemptee is not 
justification for its grant, and the Board will order such 
exemptions only if it appears that compelling reasons of 
public interest demand the exemption.” American Airlines, 
Route Consolidation, 7 C. A. B. 337, 348-349 (1946); Uni¬ 
versal Air, Investigation Forwarding Activities, 3 C. A. B. 
698, 708 (1942). The Board has also said that “The in¬ 
ability of a carrier to enter upon extensive new, operations 
which it believes would produce additional revenue is 
clearly not a sufficient showing of undue burden within 
the meaning of Section 416 (b) of the Act” ( Standard Air 
Lines, Inc., Docket 3430 et al., October 13, 1948, page 5), 
and that the fact that an exemption would give the carrier 
“more economic utilization of equipment” and also “access 
to a considerable amount of new revenue” is not sufficient. 
Hot Springs Exemption, 7 C. A. B. 451, 453-454 (1946). 
Insofar as “undue burden” on the carrier is concerned, 
Piedmont has made a far weaker presentation than the 
showing made in each of the cases cited above where the 
Board refused to grant exemptions. It seems clear that 
the Board should be reasonably consistent in its admin¬ 
istration of the Act in order that the public may have 
confidence in the Board and may rely on the Board’s 
interpretations of the law, particularly since interpre¬ 
tations by the agency charged with administration of a 
statute are usually given great weight, not only by the 
public, but also by the Courts. See for example Estate of 
Sanford v. Commissioner, 308 U. S. 39, 52 (1939). 

Wherefore, your Petitioner prays that the aforesaid 
orders of the Civil Aeronautics Board be reviewed by this 
Court; that a copy of this petition be transmitted to the 
Civil Aeronautics Board; that the transcript of the record 
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upon which said orders were rendered be thereupon cer¬ 
tified and filed promptly by the Board in this Court in 
accordance with Section 1006 of the Civil Aeronautics 
Act; that this Court take such steps as may be appropriate 
to assure prompt review of said orders as indicated in 
paragraph 4 above; and that upon such review the Court 
set aside the aforesaid orders and remand the case to the 
Board for further proceedings consistent with this Courts 
opinion; and that this Court grant to Eastern such other, 
further and different relief as to this Court may seem just 
and proper in the premises. 

Dated June 1, 1950. 

EASTERN AIR LINES, INC. 

E. Smythe Gambrell, 

W. Glen Harlan, 

Harold L. Russell, 

Charles A. Moye, Jr., 

825 Citizens & Southern National 
Bank Building, 

Atlanta 3, Georgia 

Attorneys for 
Eastern Air Lines, Inc . 


Gambrell, Harlan & Bar wick, 
825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia, 


Of Counsel. 
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Piedmont Aviation, Inc., Application for Exemption 
Order, Docket 4085, Filed September 8, 1949. 

1 Piedmont Aviation, Inc. hereby respectfully 
petitions the Board, pursuant to section 416(b) of 

the Civil Aeronautics Act, for an order exempting Pied¬ 
mont from the requirements of the Act and of the regu¬ 
lations issued thereunder insofar as such requirements 
would otherwise prevent Piedmont from serving Winston- 
Salem as an alternate intermediate point with Danville 
between Roanoke and Greensboro-High Point on Pied¬ 
mont's route segment extending from Roanoke to Wilming¬ 
ton. 

Enforcement of these requirements so as to prevent 
Piedmont from serving Winston-Salem in such manner 
is not in the public interest and is an undue burden od 
Piedmont Aviation for the following reasons: 

L It Is In The Public Interest For Piedmont To Serve 
Winston-Salem As An Alternale Intermediate Point With 
Danville. 

Piedmont's certificate of public convenience and neces¬ 
sity for route No. 87 authorizes Piedmont to engage in air 
transportation between the terminal point Roanoke, 

2 the intermediate points Danville, Greensboro-High 
Point, Raleigh-Durham and Fayetteville, and the 

terminal point Wilmington (among other points). Under 
the authority of this certificate, Piedmont presently oper¬ 
ates two round trips daily over this route segment serving 
each of the aforementioned cities. (Due to airport con¬ 
ditions, there will be no service at Fayetteville until 
September 25, 1949.) Upon the issuance of the exemption 
order herein requested, Piedmont proposes, to have one 
of these daily round trips serve Winston-Salem instead 
of Danville between Roanoke and Greensboro-High Point, 
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while the other round trip flight will continue to serve 
Danville. 

The small measure of relief requested will permit a 
service pattern which is eminently in the public interest 
and will not injure any other carrier. 

The exemption will result in improved service for 
persons traveling between Winston-Salem, Fayetteville 
and Wilmington. Under Piedmont’s present schedules, 
Wilmington or Fayetteville passengers destined for 
Winston-Salem must now de-plane at Greensboro and travel 
by bus to Winston-Salem. Piedmont’s proposal will elimi¬ 
nate this inconvenient and time-consuming process. 

Furthermore , the proposed schedules are in keeping 
with the much greater community of interest which exists 
between Winston-Salem and Raleigh-Durham, Fayetteville 
and Wilmington than exists between Danville and the 
same three cities . Piedmont’s traffic experience sustains 
this fact. During the months of February, March, April, 
May, June and July, 1949, Winston-Salem’s single daily 
trip (at midnight) emplaned 40 passengers destined for 
Wilmington. During this same period, Danville, with its 
two daily flights, emplaned only one Wilmington passenger. 

The discontinuance of one round trip daily at Dan¬ 
ville will not seriously affect travelers to and from that 
city. Piedmont’s remaining round trip flight, to- 
3 gether with Eastern’s service, will be more than ade¬ 
quate to serve the needs of Danville. During the 
months of May, June and July, 1949, Piedmont emplaned 
at Danville a total of only 309 passengers. This is an 
average of less than one passenger per departure. Clearly, 
one round trip daily by Piedmont is sufficient to provide 
service for such a low level of traffic. 
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II. The Exemption Will Permit Piedmont To Effect 
Substantial Operating Economies. 

Piedmont’s authorization to serve Winston-Salem as an 
intermediate point with Danville will do more than provide 
improved service for the traveling public. It will also 
permit Piedmont to effect substantial savings in its oper¬ 
ational costs. 

Piedmont’s main maintenance base is located at 
Winston-Salem, which means that all aircraft must peri¬ 
odically be brought there for recurring checks and over¬ 
hauls. At the present time only one route segment of 
Piedmont’s system goes through this point. As a con¬ 
sequence, a large number of ship changes must be made 
at Greensboro from which point the ships are ferried 
to Winston-Salem for maintenance service. For the past 
six months an average of twelve such round trips per 
month have been required. 

Based upon a direct flying cost of $71.57 per hour, these 
ferrying trips (round trip flying time between Winston- 
Salem and Greensboro-High Point is approximately 30 
minutes) have cost Piedmont an unnecessary annual ex¬ 
pense of $5,155.04. By permitting Piedmont to use Winston- 
Salem as an alternate intermediate point with Danville, 
ship changes can be made at Winston-Salem instead of 
Greensboro, thereby eliminating this burdensome ferrying 
expense. 

In addition to the economies effected through the 
elimination of the ferrying trips, similar cost re- 
4 ductions will be accomplished by a decrease in Pied¬ 
mont’s daily flight mileage. The air mileage from 
Greensboro-High Point to Roanoke via Danville is 106 
miles; the air mileage between the two points via Winston- 
Salem is 96 miles. This means that the exemption will 
permit a savings of 20 flight miles per day on a round 
trip basis, or a total of 600 miles per month. These mileage 
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savings will result in reduced costs for both Piedmont and 
the Post Office Department. 

Reducing service at Danville to one round trip daily 
will also permit savings in station expenses. Prior to 
the inauguration of two round trips at Danville, Piedmont 
required only two station agents at that point. With two 
daily round trip flights, however, Piedmont has been re¬ 
quired to employ three agents. It will be possible to save 
this added expense upon routing one of these flights via 
Winston-Salem. 

The public benefit which will result from the granting 
of Piedmont's request for an exemption is clearly demon¬ 
strated by the facts set forth herein. Not only will Pied¬ 
mont's schedules be better adapted to the needs of the 
traveling public; the exemption will also permit Piedmont 
to effect substantial economies in its operating costs. 

Wherefore, Piedmont Aviation, Inc. urgently requests 
the Board to issue an exemption order permitting Pied¬ 
mont to serve Winston-Salem as an alternate intermediate 
point with Danville on Piedmont's route segment extend¬ 
ing from Roanoke to Wilmington, effective September 
25,1949. 

Respectfully submitted, 

Piedmont Aviation, Inc. 

By /s/ T. EL Davis 

T. H. Davis 
President 

[This application was verified pursuant to Board’s Rules 
of Practice.] 

• •••••••• 

5 

• •••••••• 
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Eastern Air Lines, Inc., Request for Immediate Denial of 
Piedmont’s Application, or for Public Hearing, Dated 
September 22, 1949. 

6 As counsel for Eastern Air Lines, Inc. we are in 
receipt of copy of application by Piedmont Aviation, 

Inc., dated September 8, 1949, for an exemption order 
which would allow Piedmont to serve Winston-Salem as 
an intermediate point alternate to Danville on its present 
Roanoke - Danville - Greensboro/High Point - Raleigh/Dur¬ 
ham - Fayetteville - Wilmington route segment. Eastern 
opposes the granting of such application because: (1) it 
would enable Piedmont unnecessarily and wastefully to 
divert Eastern’s revenues between Roanoke and Winston- 
Salem and between Winston-Salem and Richmond, con¬ 
trary to the public interest and (2) because Piedmont has 
not alleged sufficient facts to entitle it to relief under Sec¬ 
tion 416 (b) of the Act. 

• The effect of including Winston-Salem as an intermediate 
point on Piedmont’s Roanoke-Wilmington route segment 
would be to enable Piedmont to provide direct service 
between Roanoke and Winston-Salem, service which Pied¬ 
mont can not now provide. Eastern now provides direct 
Roanoke-Winston-Salem service and in March 1947 carried 
19 Roanoke-Winston-Salem passengers, in September 1947, 
43 such passengers, and in March 1948, 29 such passengers. 
The proposed exemption would also give Piedmont a 
more direct routing between Winston-Salem and 

7 Richmond. Eastern carried 45 Winston-Salem- 
Richmond passengers in March 1947,42 in September 

1947 (Capital carried another 39) and 53 in March 1948 
(an additional 16 being carried by Capital). Piedmont 
has not alleged that there is any need for additional ser¬ 
vice between Winston-Salem and Roanoke or between 
Winston-Salem and Richmond. Indeed Piedmont has not 
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mentioned at all the competitive aspects of its proposed 
exemption- It appears that Piedmont is attempting to 
“slip something over” on the Board and on Eastern. This 
should not be tolerated by the Board. 

Piedmont mentions various economies which it alleges 
would result if its proposed exemption were granted. Such 
economies are highly speculative and there is no assurance 
that any economies could be effectuated. However, even 
if it were certain that Piedmont could achieve economies 
of operation through its proposed exemption that fact 
would not entitle it to an exemption under Section 416 (b) 
of the Act. In Universal Air Freight Corporation — In¬ 
vestigation of Forwarding Activities, 3 C. A. B. 698, 708 
(1942) the Board said: 

“The mere fact that the exemption would be to the in¬ 
dividual interest of the prospective exemptee is not 
enough.” 

Piedmont alleges certain conveniences to the public 
which would result from the proposed exemption, but 
these same advantages would also result from better 
scheduling on Piedmont’s part over its presently authorized 
route. 

Eastern urges that the Board immediately deny Pied¬ 
mont’s application, or in the alternative, that the Board 
set Piedmont’s application down for public hearing. 

Copies of this letter have been sent to Piedmont Aviation, 
Inc. and all persons listed in the certificate of service 
attached to Piedmont’s application. Nineteen additional 
copies are being enclosed for the Docket Section file. 

Very truly yours, 

Gambrell, Harlan & Bab wick 

Attorneys for Eastern Air Lines, Inc. 

By: W. Glen Harlan 

• •••••••• 
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Danville Chamber of Commerce, Bequest that Piedmont 
Not Be Authorized to Beduce Service to Danville Pur¬ 
suant to Exemption Application, Dated October 8, 
1949. 


11 The Aviation Committee of the Danville Chamber 
of Commerce requests the C. A. B. to take no action 
in the above application which would curtail, reduce or 
otherwise cause any loss of service to and from Danville, 
Virginia, now being rendered by Piedmont Aviation, Inc., 
under authority of their certificate of public convenience 
and necessity for service, including Danville, Vir ginia, over 
Piedmont’s Route No. 87. 

It is the purpose of the Danville Chamber of Commerce 
and the City of Danville to become interveners in con¬ 
nection with this proceeding and we should appreciate 
being advised as to any docket numbers or as to any orders 
or requirements in connection with the application of Pied¬ 
mont Aviation, Inc. 

Respectfully submitted, 

/s/ Howard Hylton 

Howard Hylton, 

Executive Vice President. 
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Civil Aeronautics Board, Acknowledgment of Bequest of 
Danville Chamber of Commerce, Dated October 13, 1949. 

12 May I acknowledge receipt of your letter of October 
8, 1949, pertaining to the application of Piedmont 

Aviation, Inc. for temporary exemption to serve Winston- 
Salem, North Carolina as an alternate intermediate point 
to Danville, Virginia (Docket No. 4085). 

Your views are being presented to the Board for con¬ 
sideration in the above proceeding. If a hearing is held, 
you will be notified as to the time and place thereof. 

The Board appreciates yonr interest in this matter. 

Sincerely yours, 

/s/ Oct 13 1949 

Robert J. G. McClubkin 
Director 

Bureau of Economic Regulation 

• •••••••• 

Piedmont Letter Supplementing Exemption Application, 

Dated October 25, 1949. 

13 On September 8, 1949, Piedmont Aviation filed 
with the Board an application for an exemption 

order which will permit Piedmont to serve Winston-Salem 
as an alternate intermediate point with Danville on Pied¬ 
monts route segment extending from Roanoke to Wil¬ 
mington. In its application Piedmont demonstrated clearly 
that such an exemption is required in the interest of the 
traveling public and is necessary to relieve Piedmont of 
an undue financial burden. As counsel for Piedmont, we 
are now writing to supplement the basic application and 
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to urge that the Board grant the application as soon as 
possible. 

Piedmont's traffic data show that Winston-Salem (which 
is now served by Piedmont but not on the Roanoke-Wil- 
mington segment) should logically be served as an alter¬ 
nate to Danville on the Roanoke-Wilmington segment. 
Winston-Salem has generated far more traffic to cities on 
this segment than has Danville. For example, during the 
most recent six-month period (April-September, 1949), 
Piedmont carried 205 passengers between Winston-Salem 
and Raleigh-Durham while it carried only 11 passengers 
between Danville and Raleigh-Durham. During the same 
period Piedmont carried 44 passengers between Winston- 
Salem and Wilmington, and this on a single late-evening 
flight, while it carried only 11 passengers between Danville 
and Wilmington. 

Because of airport conditions at Fayetteville, Piedmont 
did-not inaugurate service at that city until September 
25, 1949, too recently to obtain traffic data. However, 
on the basis of its general experience, Piedmont be- 
14 lieves that Fayetteville will be similar to Wilmington 
and Raleigh-Durham, that is, it will generate sub¬ 
stantially more traffic with Winston-Salem than with Dan¬ 
ville. 

Counsel for Eastern have filed with the Board a letter 
objecting to Piedmont's application. They contend that 
Piedmont's proposal will divert from Eastern passengers 
who travel from Winston-Salem to Roanoke, Charleston, 
W. Va., and Richmond. However, their letter shows on its 
face that Eastern is carrying only a minuscule amount of 
the short-haul traffic from Winston-Salem to Roanoke and 
Charleston. Piedmont's operation of one daily flight be¬ 
tween these cities, as proposed, in the present application, 
can not possibly work any harm on Eastern Air Lines. 
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By the same token, there is no basis in fact for Eastern’s 
contention that Piedmont will divert Winston-Salem- 
Richmond traffic. Under the proposed exemption Pied¬ 
mont’s best service between Winston-Salem and Richmond 
would consist of a circuitous flight which would be re¬ 
quired to stop at both Roanoke and Lynchburg. Such a 
flight would be little better than the circuitous service 
Piedmont now offers between Greensboro-High Point and 
Richmond. This latter service attracted only three 
passengers in a recent six-month period (April-September, 
1949). Hence Eastern has no reason to fear diversion of 
Winston-Salem-Richmond traffic under Piedmont’s pro¬ 
posal. 

For the compelling reasons set forth in Piedmont’s origi¬ 
nal application, as now supplemented by Piedmont’s re¬ 
cent traffic data, we respectfully urge the Board to grant 
Piedmont the exemption so that it may serve Winston- 
Salem as an alternate intermediate point with Danville. 

Sincerely yours, 

/s/ Stockton, Ulmer & Murchison 

Stockton, Ulmer & Murchison 
Attorneys for Piedmont Aviation, Inc. 

• •••••••• 


Eastern Letter Replying to Piedmont, Dated 
November 3, 1949. 

15 As counsel for Eastern Air Lines, Inc., we have 
received copy of letter of counsel for Piedmont Avi¬ 
ation, dated October 25, 1949, purporting to reply to our 
letter of September 22, 1949 with respect to this matter. 
The basic issue involved is whether Piedmont should be 
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given an exemption to permit service to Winston-Salem 
in lien of Danville on its Roanoke-Wilmington segment 

Piedmont’s letter presents nothing new except some alle¬ 
gations that Winston-Salem produces more traffic than 
Danville in relation to Raleigh/Durham and Wilmington. 
Such allegations, if true, are not pertinent Possibly Knox¬ 
ville would produce even more traffic, but that fact could 
not support an exemption for Piedmont to serve that city. 

Piedmont is utterly insincere in focusing attention on 
Winston-Salem-Raleigh/Wilmington traffic needs. Pied¬ 
mont has a perfectly adequate route certificate covering 
service for such traffic, and it provides such service. We 
have not heard that Piedmont’s load factors between such 
cities are unreasonably high, but, if they are, there is no 
impediment to additional schedules over Piedmont’s cer¬ 
tificated route. 

What Piedmont obviously is -seeking to do is to obtain 
Winston-Salem traffic to and from Roanoke, Charleston, 
W. Va. and Richmond—traffic which the Board has certifi¬ 
cated Eastern, not Piedmont, to serve. Piedmont’s function 
is to serve Danville, not Winston-Salem, in relation to 
Roanoke and Charleston, W. Va., and even as certificated 
Piedmont’s service is unduly duplicative of Eastern’s ser¬ 
vice in the area. 

16 If Piedmont feels that its present route pattern 
is contrary to the public interest, it has two alter¬ 
natives: (1) an abandonment proceeding under Section 
401(k) of the Act, or (2) a new or amended route proceed¬ 
ing under Section 401(d) or (h). Unless certificates are 
to become a farce, the Board must enforce Section 401 and 
require carriers such as Piedmont to comply with their 
certificates until changed in the manner prescribed by the 
Act. 

“Government by exemption” would be intolerable in a 
situation such as that presented by Piedmont’s application. 
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Exemptions clearly should be granted only in rare in¬ 
stances of great hardship, not as an easy substitute for 
certification on such a flimsy pretext as that here advanced 
by Piedmont. 

We respectfully urge that the Board not only deny Pied¬ 
mont’s request, but do so in such terms that similar re¬ 
quests will not be made in the future. 

Respectfully submitted, 

Gambrell, Harlan & Bab wick 
Attorneys for Eastern Air Lines, Inc. 

By: W. Glen Hart an 

WGH :az 

• •••••••• 


Order of Board Serial No. E-3635 Granting Exemption, 
Dated December 1, 1949. 

17 It appearing to the Board; 

1. That Piedmont Aviation, Inc. (Piedmont), is 
the holder of a temporary certificate of public convenience 
and necessity for route No. 87, authorizing it, inter alia , 
to engage in air transportation of persons, property and 
mail over segments 1 and 3 as follows: 

“1. Between the alternate terminal points Cincinnati, 
Ohio, and Louisville, Ky., the intermediate points 
Lexington, Ky., London-Corbin, Ky., Middlesboro- 
Harlan, Ky., and Bristol, Va., and (a) beyond 
Bristol, Va., the intermediate points Asheville, N. C., 
Charlotte, N. C., Southern Pines-Pinehurst-Aber- 
deen, N. C., and Fayetteville, N. C., and the terminal 
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point Wilmington, N. C., and (b) beyond Bristol, 
Va., the intermediate points Winston-Salem, N. C., 
Greensboro-High Point, N. C., Raleigh-Durham, 
N. C., Goldsboro, N. C., and New Bern, N. C. and 
from May 1 to October 31, inclusive, of each year, 
the terminal point Morehead City, N. C. 

“3. Between the terminal point Roanoke, Va., the inter¬ 
mediate points Danville, Va., Greensboro-High Point, 
N. C., Raleigh-Durham, N. C., and Fayetteville, N. C., 
and the terminal point Wilmington, N. C. 

2. That on September 8, 1949, Piedmont filed an appli¬ 
cation, Docket No. 4085, requesting an exemption pursuant 
to section 416(b) of the Act to permit it to serve Winston- 
Salem, N. C., as an alternate intermediate point to Dan¬ 
ville, Va., on segment 3 of its route No. 87; and that Pied¬ 
mont supplemented said application by letter dated October 
25,1949; 

18 3. That in support of its application Piedmont 

represents, inter alia, that it now serves Danville 
with two daily round trip flights on segment 3; that Pied¬ 
mont proposes, upon issuance of the exemption requested, 
to serve Winston-Salem instead of Danville on one of these 
daily round trip flights; that such exemption will permit 
a service pattern more consistent with the greater com¬ 
munity of interest which exists between Winston-Salem 
and Raleigh-Durham, Fayetteville, and Wilmington, than 
exists between Danville and the same three cities; that 
Piedmont during the six month period April-September, 
1949, carried 205 passengers between Winston-Salem and 
Raleigh-Durham, while it carried only 11 passengers be¬ 
tween Danville and Raleigh-Durham; that, during the 
same period, it carried 44 passengers between Winston- 
Salem and Wilmington, while it carried only 11 passengers 
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betw«en Danville and Wilmington; that the discontinuance 
of one daily round trip at Danville will not seriously affect 
travelers to and from that city; that, since Piedmonts 
main maintenance base is at Winston-Salem, the exemption 
requested would permit Piedmont to realize substantial 
economies by eliminating the ferrying of ships for servic¬ 
ing; that such exemption will enable Piedmont to realize 
certain savings through the reduction of route mileage and 
the reduction of station expenses at Danville; and that the 
service proposed by the exemption requested will not sub¬ 
stantially affect any other certificated air carrier; 

4. That Eastern Air Lines, Inc. (Eastern), by letters 
dated September 2, 1949, and November 3, 1949, requested 
that the Board deny Piedmont’s application, or in the 
alternative, that the Board set the application down for 
hearing; that the Danville Chamber of Commerce (Dan¬ 
ville), by letter dated October 8, 1949, in substance, re¬ 
quested that the Board deny Piedmont’s application; 

5. That State Airlines, Inc. (State), by letters, dated 
September 29,1949, and October 4, 1949, protested against 
any action being taken by the Board on Piedmont’s 
application; 

The Board, upon consideration of the aforementioned 
application and the letters in opposition thereto, acting 
pursuant to the authority vested in it by the Civil Aero¬ 
nautics Act of 1938, as amended, particularly sections 
205(a) and 416(b) thereof, and finding: 

1. That the exemption granted herein will permit Pied¬ 
mont to achieve economies in its operation and enable it to 
afford better service to the public over its said route No. 87; 
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2. That the exemption granted herein will have no sub¬ 
stantial adverse effect upon any other certificated air 
carrier; 

3. That in view of the foregoing considerations and the 
limited duration of Piedmont’s certificate, the present en¬ 
forcement of the provisions of section 401(a) of the Act, 
insofar as they prevent the service authorized herein, 
would be an undue burden on Piedmont by reason of the 
limited extent of, and the unusual circumstances affecting, 

its operations, and is not in the public interest; 

19 4. That neither Eastern nor Danville have set 

forth matters warranting the relief each requests; 

It is ordered : 

1. That Piedmont be and hereby is exempted from the 
provisions of section 401(a) of the Act, insofar as such 
provisions would otherwise prevent Piedmont from serv¬ 
ing Winston-Salem, N. C., as an alternate intermediate 
point to Danville, Va., on one daily round trip flight over 
segment 3 of its route No. 87: Provided, That Piedmont 
shall serve Danville on at least one daily round trip flight; 

2. That the aforementioned requests of Eastern and 
Danville be and hereby are denied; 

3. That the exemption granted herein shall terminate 
December 12,1950; 

4. That the aforementioned application of Piedmont, 
except to the extent granted herein, be and hereby is denied; 
and 
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5. That this order may be amended or revoked at any 
time in the discretion of the Board without notice and 
without hearing. 

By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 

M. C. Mulligan 
Secretary 
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Eastern Petition for Hearing, Argument and Reconsidera¬ 
tion With Respect to Order Serial No. E-3635 Grant¬ 
ing Exemption, Filed January 3, 1950. 

21 By Order Serial No. E-3635, dated December 1, 
1949, the Board has granted to Piedmont Aviation, 
Inc. (“Piedmont”) an exemption authorizing that carrier to 
serve Winston-Salem, North Carolina as an alternate inter¬ 
mediate point to Danville, Virginia on one daily round 
trip flight over segment 3 of its Route 87 with the proviso 
that Piedmont shall serve Danville on at least one daily 
round trip flight. The exemption would permit Piedmont 
to duplicate, directly and wastefully, services of Eastern 
between Winston-Salem and Roanoke, Richmond, and 
Charleston, W. Va., and other points by connections. 

In granting the exemption, the Board has: 

(1) Recited certain representations of Piedmont with¬ 
out finding whether such representations are true or 
not; 
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(2) Recited the fact that Eastern Air Lines, Inc. 
(“Eastern”), State Airlines, Inc. (“State”) and the 
Danville Chamber of Commerce filed objections to 

Piedmont’s application for exemption, without stat- 
22 ing the grounds of such objections or the reasons 
why such grounds were rejected by the Board; 

(3) Made a very general finding that “the exemption 
granted herein will permit Piedmont to achieve econ¬ 
omies in its operation and enable it to afford better 
service to the public over its said route No. 87;” 

(4) Made a very general finding that the exemption 
would “have no substantial adverse effect upon any 
other certificated air carrier;” 

(5) Made a very general finding that enforcement of 
the Act to prevent Piedmont’s proposed service “would 
be an undue burden on Piedmont by reason of the 
limited extent of, and the unusual circumstances 
affecting, its operations, and is not in the public 
interest;” 

(6) Made a very general finding that “neither Eastern 
nor Danville have set forth matters warranting the 
relief each requests.” 

Despite Eastern’s specific request, in its letter dated 
September 22, 1949, that a hearing be held with respect to 
the proposed exemption in order that Eastern might pre¬ 
sent proof that no such exemption authority is required 
in accordance with the principles established by the Board, 
and that such an exemption would have an adverse effect 
on Eastern and the public, the Board granted the exemp¬ 
tion without hearing and without any evidence on which 
to base its conclusion. 
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Authorizations by exemption, such as that which the 
Board would grant Piedmont without hearing and without 
evidence , are nothing less than regulation of air 
23 transportation by administrative fiat. Unless the 
Board squarely faces the procedural—and substan¬ 
tive—problems inherent in cases of this kind, and serves 
notice that in this and future cases it will respect the legal 
and constitutional safeguards of due process through hear¬ 
ings and findings of fact made upon evidence, the regula¬ 
tion of air transportation in this country will quickly 
reach a level of complete degeneracy. 

Eastern hereby petitions for hearing, argument and 
reconsideration with respect to said order granting the 
exemption to Piedmont, and in support of this petition 
shows the Board as follows: 

The effect of the exemption is to allow Piedmont to 
duplicate Eastern’s service between Winston-Salem, Roa¬ 
noke, Charleston, West Virginia and Richmond, although 
Piedmont has no certificate authorizing such service, and 
at the time the exemption was granted Piedmont had not 
filed an application for such certificate authority, and no 
hearing has ever been held to establish whether or not 
any such service is required by the public convenience and 
necessity. 

It is impossible to believe that the Board really intends 
to grant Piedmont authority by exemption to duplicate 
substantial services of Eastern without giving Eastern 
or the cities involved an opportunity to demonstrate that 
such duplication is unnecessary, wasteful and destructive 
and that the Piedmont proposal would injure Eastern and 
cities affected by such service. 

What possible meaning has Section 401 of the Civil 
Aeronautics Act—which requires hearings with respect 
to applications for new route authority—if the Board can, 
summarily and without hearing, grant an exemption which 
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is the equivalent of new route authority and thus duplicate 
the service of air carriers which have gone through the 
required Setcion 401 procedure? 

24 The implications of the arbitrary action of the 
Board in this case are almost unthinkable. If the 
air transport industry is to be subject to rule by fiat and 
regulation by exemptions granted in star chamber pro¬ 
ceedings, then the Civil Aeronautics Act is a dead letter, and 
the industry is entitled to be so informed in order that all 
carriers may map their future courses of action accord¬ 
ingly. 

Perhaps the most frightening aspect of the Board’s 
decision in this case is the apparent departure from all 
of the principles previously announced by the Board with 
respect to exemption proceedings. As pointed out in 
Eastern’s letters of September 23, 1949 and November 3, 
1949 objecting to the proposed exemption, the Board has 
repeatedly held in other cases that mere prospective econ¬ 
omies of operation and additional revenues, and even the 
provision of service where no service presently exists, are 
not sufficient to support an application for exemption. Yet, 
in this case, the Board seeks to support its exemption 
order by saying (without benefit of evidence): “That the 
exemption granted herein will permit Piedmont to achieve 
economies in its operation and enable it to afford better 
service to the public . . .” 

If those considerations were not sufficient to justify an 
exemption for Chicago & Southern Air Lines to provide 
the first air service of any kind for the City of Hot Springs 
(7 C. A. B. 451, 453-454 (1946) ), and if those considera¬ 
tions were not sufficient to justify the granting of an ex¬ 
emption to Eastern or to National Airlines to provide air 
service where no such service was available at Ocala and 
Gainesville, Florida (Order Serial No. E-2693, April 7, 
1949), how can it suddenly develop that such considera- 
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tions are sufficient to authorize Piedmont by exemption 
to duplicate existing service of Eastern which no one has 
contended or could contend is inadequate in any 
25 respect? The two decisions here mentioned are only 
two of many similar holdings of the Board. 

A further alarming feature of the Board’s decision is 
the suggestion that “the limited duration of Piedmont’s 
certificate” has something to do with the Board’s determina¬ 
tion that it is entitled to an exemption where other carriers, 
advancing the same considerations, have almost uniformly 
failed to obtain exemption. Section 416(b) of the Act 
authorizes the Board to take into account “the limited ex¬ 
tent of . . . the operations of such air carrier” (italics 
added). There is no suggestion that the Board can use the 
fact that a carrier has a certificate of limited duration as 
an excuse for granting that carrier free license to illegally 
operate over the routes of permanently certificated air 
carriers. If the Board is planning to adopt any such radical 
and destructive policy, then the so-called “feeder-line ex¬ 
periment” will produce a shambles in the air transporta¬ 
tion industry. Can it be that the Board intends to subject 
permanently certificated air carriers to unlimited duplica¬ 
tion by temporarily certificated carriers simply in order to 
make the “experiment” look good? Eastern earnestly 
submits that the Board has no right thus to subject Eastern 
to substantial diversion, and, thus to depart from the 
standards set up by the Board in starting the “experiment”. 

There can be no denial of the plain fact that the Board’s 
rulings on exemption applications are so inconsistent that 
it must be concluded that the rulings are based upon 
whimsey, caprice and impulse. Compare, for example, the 
Board’s action here with that in the Hot Springs Exemp¬ 
tion Case f supra, or in Universal Air Freight Corporation, 
3 C. A. B. 698 (1942). 
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In all frankness, Eastern must inform the Board that 
this petition is being filed with the intention of seek- 
26 ing judicial review of the Board’s action herein 
unless the Board will plainly state the legal and 
the evidential bases for its conclusions of law and fact in 
this matter. This statement is made in complete humility, 
and not to appear (or to desire to appear to be) in a threat¬ 
ening attitude toward the Board, but simply to impress the 
Board with the fact that the situation presented is most 
serious to all carriers. 

Upon reconsideration, Eastern requests the Board: 

(1) To find that Eastern’s service between Winston- 
Salem on the one hand and Roanoke, Charleston, W. Va., 
and Richmond on the other hand, where Piedmont would 
directly and wastefully duplicate Eastern, is entirely ade¬ 
quate, and that additional service by Piedmont is not re¬ 
quired by the public convenience and necessity and would 
not be in the public interest. In the alternative, and in the 
event of contrary findings, the Board is requested to state 
fully, and with particularity, the basic or subsidiary find¬ 
ings of fact, the ultimate findings of fact and the conclu¬ 
sions of law and/or fact drawn from the pre limin ary 
findings with respect to the adequacy of Eastern’s service 
between such points and the need for additional service 
by Piedmont. 

(2) To grant—in accordance with Eastern’s previous 
requests herein—hearing on the Piedmont application. In 
this connection. Eastern points out to the Board that all 
of the basic allegations made by Piedmont in support of its 
exemption application, such as those with respect to econ¬ 
omy of operation, convenience to traffic, or better service 
to the communities of interest involved, etc., have been 
specifically refuted by Eastern (Eastern’s letters of Sep- 
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tember 22, 1949 and November 3, 1949). A bearing would 
be the only means whereby the Board could obtain 
27 evidence to support the findings which are required 
as the basis for the Board’s orders. California 
Employment Commission v. Malm, 59 Cal. App. (2d) 322, 
138 P. (2d) 744 (1943); Interstate Commerce Commission 
v. Louisville and Nashville Railroad, 227 U. S. 88 (1913); 
Administrative Procedure Act, Sections 5, 7 and 8. If the 
Board should, upon this reconsideration, again deny East¬ 
ern the hearing which it asks, the Board is requested to 
make findings of law, or state the conclusions of law, upon 
which it relies in support of its granting Piedmont the 
authority requested without hearing, and/or make findings 
of fact as a basis for granting such authority when, as here, 
the facts are disputed. 

(3) To revoke without limitation (or pending hearing 
upon Piedmont’s application granted pursuant to this 
petition) the route certificate authority granted Piedmont 
by means of the exemption previously extended that car¬ 
rier. It could not be denied that the authority granted 
Piedmont is practically the equivalent of certificate author¬ 
ity. The Civil Aeronautics Act (Section 401) specifically 
requires a hearing on applications for certificates of public 
convenience and necessity and amendments thereto, and 
it would be unreasonable to suppose that the Board had 
the power by exemption to accomplish the same thing with¬ 
out hearing that it could accomplish only after hearing if 
an application for certificate authority were involved. If 
the Board should deny this request, it is requested to state 
clearly the legal authority upon which it relies to abrogate 
Section 401 of the Act by granting Piedmont the exemption 
which that carrier has requested. 

(4) To find that the granting of the exemption to Pied¬ 
mont in this proceeding is contrary to the principles 
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enunciated by the Board in decisions upon previous 
28 exemption applications, as hereinabove cited. In the 
alternative, the Board is requested to state what 
conclusion's of law (and what specific legal principles) it 
does rely upon in granting exemption authority and, more 
specifically, what principles it relies upon in this instance. 

(5) To consider its duty to make basic and subsidiary 
findings of fact in accordance with the requirements of law 
(Civil Aeronautics Act, Sections 1005(f), 1006; Admini¬ 
strative Procedure Act, Sections 6(d) and 8(b); Saginaw 
Broadcasting Company v. Federal Communications Com¬ 
mission , 68 App. D. C. 382, 96 F. (2d) 554 (1938) ). As 
hereinabove noted, the Board has made no real findings of 
fact but has simply set forth general and indefinite con¬ 
clusions. 

(6) To reject the inference that the “limited duration 
of Piedmont’s certificate” (the words of the Board at 
page 2 of its order herein which is complained of) is a 
fact which would allow Piedmont to acquire, by exemption 
authority, route certificate powers which could be obtained 
by other carriers only through new route proceedings 
under Section 401 of the Act. In certificating Piedmont 
(and other local service carriers) to conduct so-called local 
service on a temporary basis, the Board gave no indication 
that it would subsequently allow such carriers to evade 
the application, notice and hearing requirements of Section 
401 of the Act There is nothing in the Act that would 
permit different treatment of local service carriers and 
other certificated carriers. The Board must be presumed 
to have been well aware of the law—and specifically Section 
401 of the Act which governs new route applications and 
applications for amendments of operating authority—at 
the time it proposed to certificate Piedmont to conduct a 
local service experiment for a temporary period of three 
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years. Further, other local service carriers also holding 
temporary certificates have been required to comply 

29 with Section 401 of the Act in cases too numerous to 
mention. In responding to this paragraph, the Board 

is requested to state specifically that local service carriers 
holding temporary certificates must comply with Section 
401 of the Act, or in the alternative, to state the conclu¬ 
sions and principles of law upon which it relies to support 
the proposition that Piedmont is to be treated differently 
than other certificated carriers (including many local 
service carriers). 

CONCLUSION 

The Board is requested, respectfully, to make full re¬ 
sponse to all requests for findings as set out in paragraphs 
number 1 through 6 hereinabove as required by law and 
particularly the Administrative Procedure Act, to make 
such other findings as are appropriately required pursuant 
to the previous pleadings filed herein, and to grant such 
other, further and different relief as to the Board may 
appear appropriate. 

Oral argument on this petition is respectfully requested. 

Respectfully submitted, 

Eastern Air Lines, Inc. 

By: (Signed) E. Smythe Gambrell 
E. Smythe Gambrell 

General Counsel 

[This petition was verified pursuant to the Board’s 
Rules of Practice] 

• •••••••• 
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• •••••••• 
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Piedmont Motion to Strike and Reply to Eastern’s 
Petition, Filed February 1, 1950. 

31 On December 1,1949 the Board granted Piedmont 
Aviation an exemption which authorizes Piedmont 

to serve Winston-Salem, N. C., as an alternate intermediate 
point to Danville, Va., on one daily round-trip flight on 
Piedmont’s Roanoke-Wilmington route segment This ex¬ 
emption is subject to the proviso that Piedmont shall con¬ 
tinue to serve Danville on at least one daily round-trip 
(Order Serial No. 3635). 

In its order the Board very properly found as follows: 

1. This exemption “will permit Piedmont to achieve 
economies in its operation and enable it to afford 
better service to the public over its said route No. 87,” 

and 

2. The exemption “will have no substantial adverse 
effect upon any other certificated air carrier.”. 

32 The record in this proceeding fully supports these 
findings of the Board, and fully supports the exemp¬ 
tion granted to Piedmont. 

Nevertheless, Eastern Air Lines recently filed with the 
Board a petition for hearing, argument and reconsidera¬ 
tion. Piedmont hereby moves to strike such petition from 
the Board’s files for the reason that it was not filed within 
the period of time prescribed by the Board’s regulations 
and Eastern has made no attempt to justify its tardiness. 
Also, Piedmont hereby answers the objections stated in 
Eastern’s petition, and shows that they are utterly lacking 
in merit. The exemption in question serves the public 
interest in several important ways, and has no adverse 
effect on Eastern Air Lines. 
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I 

EASTERN’S PETITION SHOULD BE STRICKEN 
PHYSICALLY FROM THE BOARD’S FILES 

The exemption order here involved was issued by the 
Board on December 1, 1949, and was served the -same day. 
This fact is shown on the face of the Board’s Docket. Under 
the Board’s Rules of Practice, Eastern then had 30 days 
within which to file its petition for reconsideration. In 
fact, section 302.11 (c) of the Rules of Practice provides 
that such petition “must be filed within thirty days after 
service of the order sought to be vacated or modified.” 

Despite this clear requirement of the Board’s Rules, 
Eastern did not file its petition until January 3, 1950 (as 
■shown by the Board’s Docket), or thirty three days after 
service of the order. With respect to such a filing, section 
302.11 (c) of the Board’s Rules of Practice provides: “After 
the expiration of said thirty days, such a petition may be 
filed only by leave of the Board granted pursuant to formal 
application upon a showing of reasonable grounds for fail¬ 
ure to file the petition within the prescribed thirty-day 
period. Any such * * • application shall be served by the 
petitioner • • * upon all parties to the proceeding or 
33 their attorneys of record.” 

Eastern made no application, formal or otherwise, 
for leave to file its petition for reconsideration after the 
expiration of the prescribed 30-day period. Far from 
showing “reasonable grounds” for its delay, Eastern made 
no attempt to show any grounds. This is a simple case, 
and there is no reason why Eastern should not have been 
able to cope with it, in Eastern’s usual simple manner, 
within the time limit established by the Board. 

Piedmont therefore moves the Board to strike Eastern’s 
petition physically from the Board files for the reason 
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that the Board’s Rules do not permit filing in the manner 
attempted by Eastern. 


n 

IF THE BOARD SHOULD FAIL TO STRIKE 
EASTERN’S PETITION, IT SHOULD DENY 
THE PETITION ON THE MERITS. 

There is much language, but no substance, in Eastern’s 
petition. If the petition is considered on the merits, it 
.must certainly be denied. 

In the exemption order the Board expressly found that 
the exemption “will permit Piedmont to achieve economies 
in its operations and enable it to afford better service to 
the public over its said route No. 87.” This finding is fully 
substantiated by the facts presented by Piedmont Nowhere 
in this proceeding has Eastern presented any facts which 
would indicate that this finding of the Board is erroneous. 
Being unable to present any facts which would show this 
finding of the Board to be in error, Eastern in effect con¬ 
ceded that the finding is a proper one (See Eastern’s peti¬ 
tion, pp. 4, 5). Eastern then urged that the rulings of the 
Board on exemptions in general are “based upon whimsey, 
caprice and impulse”, and argued that the present exemp¬ 
tion can not be reconciled with the action of the Board in 
three other cases cited by Eastern (See Eastern’s petition, 
pp. 4, 5). Such an argument, and it is only argument, 
wholly begs the question. The question here is whether 
this exemption was properly granted upon the basis of 
its own facts. It most certainly was, and Eastern’s 
34 failure to talk about the facts of this case confirms 
the propriety of the Board’s action. Furthermore, a 
fair analysis of this case shows that it is consistent with 
the other cases cited by Eastern. In any event, the Board 
is not bound by the rule of stare deeises to follow blindly 
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the cases it has decided in the past. Virginia Railway Co. v. 
United States, 272 U. S. 658, 665 (1926). 

In the exemption order the Board also expressly found 
that the exemption “will have no substantial adverse effect 
upon any other certificated air carrier.” This finding, too, 
is fully supported by the facts of the case. Again, Eastern 
has pointed to no facts to show that the finding is incorrect 
Instead, Eastern has wildly flailed about with such terms 
as “wasteful and destructive duplication”, “a shambles in 
the air transportation industry”, “a level of complete de¬ 
generacy”, and “substantial diversion”. 

What diversion could there be from Eastern? Remem¬ 
ber, the exemption permits only a very minor modification 
in Piedmont's service pattern. It simply permits Piedmont 
to serve Winston-Salem (which Piedmont already served 
on another route segment) as an alternate intermediate 
point to Danville on the Roanoke-Wilmington segment. 
And the order permits only one round-trip per day at 
Winston-Salem on this basis. The diversion from Eastern 
will be practically nil. 

In its petition for reconsideration Eastern argued that 
Piedmont's service “will duplicate substantial services of 
Eastern” and will “subject Eastern to substantial diver¬ 
sion” (Petition, pp. 3, 5). How Eastern can make such 
statements is inconceivable to Piedmont. 

Specifically, Eastern claims that Piedmont would divert 
traffic between Winston-Salem, on the one hand, and Roa¬ 
noke, Charleston, W. Va., and Richmond, on the other. No¬ 
where in its petition does Eastern refer to the actual traffic 
between these points. Neither in its petition nor in its 
previous letters to the Board has Eastern stated the amount 
of traffic it carries between Winston-Salem and Charleston, 
W. Va. In a letter to the Board dated September 
35 22, 1949, Eastern did state the traffic it has carried 

in three survey months between Winston-Salem and 
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Roanoke and between Winston-Salem and Richmond. This 
traffic is so small in volume that Piedmont’s service could 
not possibly harm Eastern. 

Consider March, 1947. In that month Eastern’s Winston/ 
Salem-Roanoke traffic, and its Winston/Salem-Richmond 
traffic, combined, were only 1/100 of one percent of East¬ 
ern’s total revenue passenger miles! In September, 1947 
these traffic flows were only 16 / 1,000 of one percent of 
Eastern’s total revenue passenger miles. And in March, 
1946 they were only 11 / 1,000 of one percent of Eastern’s 
total revenue passenger miles. 

Furthermore, one round trip daily between Winston- 
Salem and Roanoke, as permitted to Piedmont under the 
exemption order, would have very little effect on the minu¬ 
scule amount of traffic which Eastern has been carrying. 
Between Winston-Salem and Richmond (where Eastern 
has had more traffic than between Winston-Salem and 
Roanoke) Piedmont’s best service would be a circuitous 
service with two intermediate stops, as against Eastern’s 
non-stop service. 

Under all of the circumstances of this case it is unlikely 
that Piedmont will divert any traffic from Eastern, and the 
Board was surely correct when it found there will be “no 
substantial adverse effect” upon Eastern or any other 
carrier. 

Eastern contends that it should be granted a hearing 
in this case. However, there is nothing in the Civil Aero¬ 
nautics Act (or in any other statute) which would require 
a hearing with respect to exemptions under section 416 of 
the Act. In this case, particularly, the Board acted prop¬ 
erly in issuing the exemption without a hearing. None of 
the documents filed by Eastern presents any facts worthy 
of a hearing, and it is the proper function of the Board 
under section 416 to give expeditious relief in such a case. 
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Wherefore, Piedmont Aviation urges that the Board: 

1. Strike Eastern’s petition from the files because it 
was not properly filed, or 

36 2. Deny Eastern’s petition forthwith on the merits. 

Respectfully submitted, 

Piedmont Aviation, Inc. 

By /s/ T. H. Davis 

T. H. Davis, President 

[This document was verified] 

• •••••••• 
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Eastern Letter Answering Piedmont’s Motion and Reply, 

Dated February 4, 1950. 

38 As counsel for Eastern Air Lines, Inc. we have- 
received copy of motion, dated February 1, 1950, 

filed by counsel for Piedmont Aviation, Inc., requesting that 
the Board strike Eastern’s petition for reconsideration, or 
in the alternative deny Eastern’s petition on the merits. 

Piedmont’s motion to strike is based on the completely 
fallacious theory that Eastern’s petition for reconsidera¬ 
tion was filed too late. Piedmont points out that the Board’s 
order granting the exemption was issued December 1,1949, 
and served the same day. Thus, in accordance with the 
universal rule for computing time in such cases as this, 
Eastern’s petition for reconsideration was due on Decem¬ 
ber 31, 1949, in view of the fact that the Board’s rules of 
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practice provide that such a petition must be filed “within 
thirty days after service of the order.” 

Eastern’s petition for reconsideration was mailed on 
December 30, 1949, and in ordinary course of the mails 
was received in the office of the Board on December 31, 
1949—the date that it nominally was due. Counsel for 
Piedmont asserts that it was not actually marked as filed 
on that day, but that is only because the Board’s offices were 
not open on Saturday, December 31,1949. Since the Board’s 
offices were closed on December 31, 1949 and because of 
legal holidays on Sunday, January 1, and on January 2, 
1950, as well, obviously Eastern’s petition for reconsidera¬ 
tion was actually filed on the first business day after 
39 the date on which it nominally was due—which date 
was a holiday. Under universally accepted rules for 
computing time, and in accordance with the Board’s own 
practice, Eastern’s petition was timely filed on January 13, 
1950, inasmuch as the thirty-day period terminated on a 
day when the Board’s offices were not open, and the suc¬ 
ceeding two days were holidays. 

The other contentions advanced by Piedmont are equally 
without merit. The suggestion (Piedmont’s motion, p. 3) 
.that Eastern has “in effect conceded that the finding [of 
the Board] is a proper one,” is so absurd in the light of 
Eastern’s petition as to merit no reply. ' ; f 

Piedmont asserts (its motion, p. 4) that “a fair analysis 
of this case shows that it is consistent with” the other ex¬ 
emption cases cited by Eastern in which the Board denied 
exemptions. However, Piedmont carefully refrains from 
any such “analysis”, and the obvious reason, as demon¬ 
strated in Eastern’s petition, is that the Board’s ruling 
in this case is so utterly inconsistent with its rulings in 
prior similar cases that there is no possibility of reconcilia¬ 
tion. 

Piedmont repeatedly refers to “the facts of this case”. 
As pointed out in Eastern’s petition, there can be no “facts 
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of this case”, inasmuch as the Board has refused to grant 
Eastern a hearing and therefore there is nothing in the 
record except the conflicting contentions of Piedmont and 
Eastern. Contentions are not facts. The Board could not 
even take official notice of any facts within its knowledge, 
inasmuch as the requirements of Section 7 (d) of the Ad¬ 
ministrative Procedure Act have not been complied with. 

Piedmont seeks to belittle the damage which Eastern 
would sustain as a result of the exemption by referring to 
traffic figures for March and September, 1947, and March, 
1948. However, it will be noted that Piedmont has studi¬ 
ously avoided showing the traffic between Winston-Salem 
and Charleston, West Virginia, which clearly would be 
subject to diversion as a result of any exemption 
40 permitting Piedmont to serve Winston-Salem in re¬ 
lation to Roanoke. 

Even if Piedmont’s analysis of the traffic figures for 
March and September, 1947 and March, 1948 were fair and 
accurate, it is obvious that the Board could not make any 
finding as to present injury to Eastern on the basis of 
figures two years or more old. Eastern is entitled to a 
hearing in which up-to-date figures can be submitted and in 
which a proper analysis may be made of the actual effect of 
the proposed exemption, as well as the contentions of Pied¬ 
mont with respect to alleged economies. 

Piedmont attempts to suggest that the amount of East¬ 
ern’s revenues which would be subject to diversion under 
the proposed exemption is not substantial Even if the 
figures for March, 1948 and September, 1948 were used, 
it is clear that the amount is decidedly significant In 
March, 1948, there were 57 passengers between Winston- 
Salem and Charleston, West Virginia, 69 passengers be¬ 
tween Winston-Salem and Richmond, and 29 passengers 
between Winston-Salem and Roanoke. Of these 155 pas¬ 
sengers, Eastern carried 133 passengers all the way from 
origin to destination. Such passengers represented reve- 
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iraes to Eastern of $1,395.60 on the basis of present fares, 
or a total of $16,747.20, projected to an annual basis. 

In September, 1948, there were 49 passengers between 
Winston-Salem and Charleston, West Virginia, 77 passen¬ 
gers between Winston-Salem and Richmond and 47 passen¬ 
gers between Winston-Salem and Roanoke, and Eastern 
carried all of these 173 passengers. The revenues to 
Eastern, based on present fares, were $1,748.10 for a single 
month, or $20,977.20 on an annual basis. 

It should be noted that not only the local traffic between 
Winston-Salem and the Virginia and West Virginia points 
would be subject to diversion, but also traffic connecting 
at these points to and from points beyond (which traffic 
is now served by Eastern) could be diverted by 
41 Piedmont The amount of such diversion could not 
be accurately estimated at this time. 

Certainly the amounts of diversion indicated above are 
u substantial” by any standard. Piedmonts apparent con¬ 
tempt for such amounts of revenue can only be attributed 
to the fact that it is accustomed to receiving large amounts 
of mail subsidy, and therefore has little regard for non¬ 
mail revenues. To Eastern, which carries the mail on a 
less than compensatory rate, the diversion of such amounts 
of revenue is extremely significant. 

The various points made by Eastern in its petition for 
reconsideration require no further discussion at this time, 
and the Board is respectfully requested to grant such 
petition. 

Nineteen copies of this letter are enclosed for record 
purposes and a copy has been mailed to counsel for 
Piedmont. 

Very truly yours, 

Gambrell, Harlan & Barwick 
Attorneys for 
Eastern Air Lines, Inc. 


By: W. Glen Harlan 
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Board Order Serial No. E-4041, Denying Eastern's Petition 
for Hearing, Argument and Reconsideration, Dated 
April 5, 1950. 

42 By Order Serial No. E-3635, dated December 1, 
1949, we granted Piedmont Aviation, Inc. (Pied¬ 
mont), an exemption from the provisions of section 401(a) 
of the Act insofar as they otherwise prevented it from serv¬ 
ing Winston-Salem, N. C., as an alternate intermediate point 
to Danville, Va., on one daily round trip flight over segment 
3 of its route, provided, that Piedmont serves Danville on at 
least one daily round trip flight. In awarding the exemption, 
we found, inter alia , that the exemption would permit Pied¬ 
mont to achieve economies in its operations and enable it 
to afford better service to the public; that the exemption 
would have no substantial adverse effect upon any other 
certificated air carrier; and in that view of these considera¬ 
tions and the limited duration of Piedmont's certificate, the 
present enforcement of the provisions of section 401(a) of 

the Act insofar as they prevent the service author- 

43 ized by the exemption, would be an undue burden on 
Piedmont by reason of the limited extent of, and 

the unusual circumstances affecting, its operations, and 
is not in the public interest. 

On January 3,1950, Eastern filed a petition for hearing, 
argument, and reconsideration with respect to the afore¬ 
mentioned order. Eastern requests, inter alia, that the 
Board (1) make a finding that the exemption granted Pied¬ 
mont is not in the public interest because Eastern's service 
between Winston-Salem, N. C., on the one hand, and Roan¬ 
oke, Va., Charleston, W. Va., and Richmond, Va., on the 
other hand, is adequate; and (2) that the Board revoke the 
exemption either absolutely or pending a hearing. 

Eastern claims that the aforementioned order made no 
real findings of fact, but merely set forth general and in- 
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definite conclusions; that the exemption in effect permits 
Piedmont to duplicate unnecessarily certain services of 
Eastern; that Eastern has refuted the basic allegations 
made by Piedmont in support of its application and that a 
hearing is the only means whereby the Board could obtain 
evidence to support the findings which it is required to 
make; that the limited duration of Piedmont’s certificate 
cannot be considered as a factor in evaluating its exemption 
application; that the Board is without power to grant the 
exemption without hearing; and that the substantive con¬ 
siderations relied upon by the Board are contrary to the 
principles announced in the Hot Springs Exemption Case, 
7 C. A. B. 451, the Universal Air Freight Corporation Case, 
3 C. A. B. 698, and Order Serial No. E-2693 which denied 
Eastern’s and National’s request for exemption to serve 
Ocala and Gainesville, Fla. 

44 On February 1, 1950, Piedmont filed a motion to 
strike and a reply to Eastern’s petition for recon¬ 
sideration in which it requested (1) that Eastern’s petition 
be physically stricken from the Board’s files because it was 
not filed within 30 days of service of the exemption order 
as required by Section 302.11(c) of the Procedural Regula¬ 
tions, and (2) that, if not so stricken, Eastern’s petition be 
denied. 

Piedmont’s motion to strike Eastern’s petition for recon¬ 
sideration must be denied. Although the order in question 
was served on December 1, 1949, and Eastern’s petition is 
marked as having been received by the Board on January 
3, 1950, the petition is dated December 30, 1949, and East¬ 
ern states that it was mailed on the latter date. Under our 
rules of practice, the normal 30-day period for filing the 
petition extended through December 31, 1949; but our 
offices were closed on that day and on January 1 and 2,1950. 
Under these circumstances, we are not prepared to hold 
that Eastern’s petition was not filed in time. 
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Upon consideration of Eastern’s petition and the various 
other documents and letters submitted in this proceeding, 
we have reached the conclusion that the exemption granted 
Piedmont should not be rescinded. The uncontroverted facts 
submitted in this case by Piedmont and Eastern support the 
findings made by us in Order Serial No. E-3635, and the 
action taken on such basis appears to us to be desirable and 
in accord with the applicable provisions of our Act. We are 
also of the opinion that there is no necessity, legal or other¬ 
wise, for holding a hearing in this proceeding. 

45 Piedmont has sought to justify its exemption on 
the grounds that its proposed service would permit 
it to achieve certain economies in operations, and that 
there is a greater community of interest between Winston- 
Salem, on the one hand, and Raleigh-Durham, Fayetteville, 
and Wilmington on segment 3 of its route than there is be¬ 
tween Danville and the same cities. Piedmont states that 
(a) from February through July 1949 it carried 40 passen¬ 
gers from Winston-Salem to Wilmington on the one daily 
trip operated between these cities while during the same 
period it carried only one passenger from Danville to Wil¬ 
mington on two daily flights; and similarly, during the six- 
month period from April through September 1949, it car¬ 
ried 44 passengers between Winston-Salem and Wilming¬ 
ton on its single daily flight while in the same period it car¬ 
ried 11 passengers between Danville and Wilmington; (b) 
during the last mentioned period it carried 205 passengers 
between Winston-Salem and Raleigh-Durham and 11 pas¬ 
sengers between Danville and Raleigh-Durham; (c) in the 
three-month period May, June, and July 1949 it enplaned 
at Danville a total of only 309 passengers, an average of 
less than one passenger per flight departure; (d) its main¬ 
tenance base is located at Winston-Salem and consequently 
a large number of aircraft changes must be made at Greens- 
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boro from which point they are ferried to Winston-Salem 
for maintenance service; 1 (e) in the six month pre- 
46 ceding its application, it operated, on the average, 
12 such non-revenue round trip flights per month, 
that the round trip flying time between Winston-Salem and 
Greensboro is approximately 30 minutes, and that based 
upon a direct flying cost of $71.57 per hour these ferrying 
trips cost it $5,155.04 annually; 2 and (f) its proposed 
service to Winston-Salem as an alternate to Danville would 
eliminate this expense, would reduce by 600 miles its 
monthly flight mileage (since the distance between Greens¬ 
boro and Roanoke via Winston-Salem is 10 miles shorter 
than the distance between the two points via Danville), 
and would permit it to reduce the number of station agents 
at Danville from three to two. 

Eastern has submitted no data to controvert the informa¬ 
tion submitted by Piedmont, but has contended that the 
circumstances described do not justify the exemption. 
Eastern has asserted that the improved service to the 
public claimed by Piedmont could also be achieved by 
better scheduling over route No. 87 as certificated and that 
the alleged economies in operation were highly speculative 
with no assurance that any savings could be achieved. It 
has also argued that in any event such economies would 
not entitle Piedmont to an exemption. 

From the information submitted in this case, we believe 
that certain economies in Piedmont’s operations will result 


1 Winston-Salem is an intermediate point on segment 1 of Piedmont’s 
route. Greensboro-High Point is an intermediate point on both segments 1 
and 3, and therefore constitutes a junction point for these two segments. 
Thus, aircraft operating over segment 3 can be routed to Winston-Salem 
through the Greensboro-High Point junction point. 

2 There is a slight error in this figure. The correct calculation results in 
a total of $5,153.04. 
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from the exemption. The routing of an additional 
47 daily round trip flight through Winston-Salem where 
Piedmont’s principal maintenance facilities are lo¬ 
cated will give the carrier greater flexibility in the utiliza¬ 
tion of its aircraft and will probably enable it to reduce 
the non-revenue flights which it claims its route as certifi¬ 
cated has required. Furthermore, Piedmont has averred 
that only two station agents were employed at Danville 
when it previously served that point with only one round 
trip daily and it is reasonable to conclude that a return 
to that quantum of service will eliminate the need for the 
third agent which the carrier had at Danville during the 
period in which it operated two round trips to that point. 
These savings, plus the reduction in flight mileage which 
will result from operations pursuant to the exemption 
should operate to reduce Piedmont’s costs. In addition, 
the carrier’s revenues will undoubtedly be increased as 
a result of serving Winston-Salem in lieu of Danville on 
one flight The carrier’s experience shows that Winston- 
Salem has better traffic possibilities than Danville, and 
any reduction in Danville traffic resulting from eliminating 
one flight there, will be more than offset by the increased 
traffic at Winston-Salem. 

Eastern stresses its claim that the exemption we have 
granted permits Piedmont to divert traffic from Eastern’s 
services between Winston-Salem, on the one hand, and Roa¬ 
noke, Richmond, and Charleston, on the other. In support 
of this contention, Eastern has submitted the following 
data with respect to the passengers it has carried: 
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Between Between 

Winston-Salem Winston-Salem 
and Roanoke and Richmond 


March 1947 _ 

September 1947 . 

March 1948- 

September 1948 . 


19 

45 

43 

42 

29 

53 

47 

77 


Between 
Winston-Salem 
and Charleston 


57 

49 
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Eastern has also stated that (a) the 173 passengers be¬ 
tween Winston-Salem and Roanoke, Richmond, and Charles¬ 
ton in September 1948 would at present fares give it 
revenues of $1,748.10 per month, or $20,977.20 annually 
and (b) in March 1948 it carried 133 of the passengers 
between the three pairs of points listed, all the way from 
origin to destination and that this traffic would give it 
revenues, at present fares, of $1,395.60 per month, or 
$16,747.20 on an annual basis. 3 Eastern has also claimed 
that connecting traffic at the points named would be sub¬ 
ject to diversion by Piedmont, but has not submitted any 
data in this respect. 

The exemption we have granted Piedmont will enable 
it to operate nonstop between Winston-Salem and Roanoke 
and consequently would permit it to furnish more direct 
service between Winston-Salem and Richmond or between 
Winston-Salem and Charleston than is possible under its 
certificate, but it seems clear that Eastern cannot be seri¬ 
ously affected by these services. Although Eastern has not 
submitted any information by which a precise comparison 
can be made, it is apparent from the scope and extent of 
Eastern’s operations that the revenue it derives from 
traffic between the pairs of points mentioned con- 
49 stitutes only a very minor portion of its total pas¬ 
senger revenue. Indeed, Piedmont stated, in its reply 
to Eastern’s petition for reconsideration, that Eastern’s 
combined traffic between Winston-Salem and Roanoke and 
between Winston-Salem and Richmond was only 1/100 of 
one percent of Eastern’s total revenue passenger miles 
in March 1947, 16/1000 of one percent in September 1947, 
and 11/1000 of one percent in March 1948. 


3 This data and the data with respect to Charleston traffic was submitted 
first in a letter dated February 4, 1950, sent in response to Piedmont’s reply 
to Eastern’s petition for reconsideration. 
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Furthermore, not all of the traffic listed by Eastern will 
be subject to diversion as a result of the exemption. Our 
authorization permits Piedmont to operate nonstop be¬ 
tween Winston-Salem and Roanoke on only one daily round 
trip flight and this limitation will necessarily operate to 
reduce its competition with Eastern for passengers moving 
between these cities. This limitation, of course, becomes 
even more effective with respect to Richmond or Charleston 
service. While Piedmont may serve either Richmond or 
Charleston on the Winston-Salem-Roanoke flight we have 
authorized, it cannot conveniently serve both. Richmond 
is situated east, and Charleston northwest, of Roanoke; 
and any attempt by Piedmont to link these three cities 
with Winston-Salem by a single flight would involve such 
circuity as to eliminate almost completely any competition 
with the direct services of Eastern. It should also be noted 
that any service by Piedmont between Winston-Salem and 
Richmond would be handicapped, so far as competition 
with Eastern is concerned, by the fact that stops at Roanoke 
and Lynchburg would be required, as compared to East¬ 
ern’s present one stop service. 

As previously noted, Eastern has also objected to our 
action in this case on the grounds that it represents 
50 a departure from principles announced in other ex¬ 
emption proceedings and that we have improperly 
considered, as one of the factors justifying the exemption 
granted, the limited duration of Piedmont’s certificate. We 
are of the opinion that both of these contentions are with¬ 
out merit 

Section 416 (b) of the Act in substance authorizes the 
Board to exempt an air carrier from the provisions of 
Title IV, including the certificate requirements, if we find 
that the enforcement of such provisions is or would be an 
undue burden upon such carrier by reason of the limited 
extent of, or unusual circumstances affecting, its oper- 
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ations and is not in the public interest. The relief thus 
provided for is by its nature extraordinary and each case 
arising under these provisions necessarily turns upon the 
particular and peculiar facts presented. The present case 
is not one in which a carrier seeks only to implement its 
revenues by obtaining exemption authority to serve points 
not on its route, but is a case in which the main objective 
of the applicant is to reduce its operating costs through 
a modification in its route pattern. We believe that in 
such a situation it is appropriate to take into account the 
limited duration of the applicant’s certificate. The process 
of amending a certificate is extensive and expensive and 
the burden which such process imposes upon an applicant 
for exemption must be measured in the light of all of the 
circumstances surrounding its operations. Such burden 
may be “undue” where a carrier has only a temporary cer¬ 
tificate and in all probability will be involved in renewal 
proceedings in the near future. 

51 Section 416 (b) of the Act does not require that 
we hold hearings with respect to applications for 
exemption and wo do not find in this case any circumstances 
which would impel us, as a matter of discretion, to grant 
Eastern’s request for hearings. Eastern has had adequate 
opportunity to submit information pertinent to Piedmont’s 
application. Piedmont’s application does not involve ser¬ 
vice to any new points, that carrier has submitted facts 
supporting the findings we have made. Eastern has not 
controverted such facts, and has failed to support its con¬ 
tention that the relief requested would have a serious 
diversionary effect upon its services. 

In view of the foregoing analysis, findings, and con¬ 
clusions, 
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It is ordered : 

1. That Eastern’s aforementioned petition for recon¬ 
sideration be and hereby is denied; and 

2. That Piedmonts aforementioned motion and reply, 
except to the extent granted herein, be and hereby is denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

M. C. Mulligan 
Secretary 


(Seal) 


BRIEF OF EASTERN AIR UMBMMSfert or Ac**# 
PETITIONER for no 




IK THE 


FILED AUG 11 1950 
States ffinurt af 

Foe the District of Columbia Circuit 1 clerk 


No. 10671 


Eastern Air Lines, Inc., 


—v.— 


Civil Aeronautics Board, 


Petitioner , 


Respondent. 


Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


E. Smythe Gambrell, 

W. Glen Harlan, 

Harold L. Russell, 

Charles A. Moye, Jr. 

825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia. 

Attorneys for 
Eastern Air Lines, Inc. 


Gambrell, Hart an & Barwick, 
825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia. 

Of Counsel. 


August 11,1950 






i, 



TABLE OF CONTENTS 


PAGE 

Jurisdictional Statement _ 1 

Statement of the Case and the Proceedings Below_ 4 

Statutes Involved_ 9 

Points Relied on by Petitioner._ 9 

Summary of Argument_ 10 

Argument _ 14 

I. The Orders of the Board Here Complained 
of Are Contrary to Law Because the Board 
Denied Eastern a Hearing With Respect to 
the Proposed Exemption_ 14 

II. The Orders of the Board Here Complained 
of Are Contrary to Law Because They Fail 
to Set Forth Adequate Findings of Fact and 
They Are Unsupported by Substantial Evi¬ 
dence _ 38 

III. The Orders of the Board Here Complained of 
Are Contrary to Law Because They Violate 
Principles Established in the Act and Past 
Decisions of the Board.. 44 

Conclusion _ 50 

Supplement A- i 

Civil Aeronautics Act_ i 

Administrative Procedure Act. iv 















PAGE 


Table of Cases 

Acquisition of Marquette by TWA—Supplemental 

Opinion, 2 C. A. B. 409 (1940)_11,30 

Acquisition of Mayflower Airlines, Inc. by Northeast 

Airlines, Inc., 4 C. A. B. 680 (1944)_11,30 

Alaska Air Transportation Investigation, 2 C. A. B. 

785 (1941) .. v _ 33 

American Air., et al., Route Consolidations, 7 C. A. B. 

337 (1946) _13,45 

Bersoff v. Donaldson, 174 F. (2d) 494 (App. D. C., 

1949) _ 35 

Bridges v. Wixon, 326 U. S. 135 (1950)_11,29 

California Employment Commission v. Malm, 59 Cal. 
App. (2d) 322, 138 P. (2d) 744 (1943)_10,19 

Federal Communications Commission v. National 

Broadcasting Co., 319 U. S. 239 (1943)_11,32 

Florida v. United States, 282 U. S. 194 (1931)_33,41 

Heitmeyer v. Federal Communications Commission, 68 

App. D. C. 180, 95 F. (2d) 623 (1937)_ 40 

Hot Springs Exemption, Chicago and Southern Air 


Lines, Inc., 7 C. A. B. 451 (1946)_13,45,47 

Inland Motor Freight v. United States, 60 F. Supp. 

520 (E. D. Wash. 1945)_ 41 


Interstate Commerce Commission v. Louisville & 
Nashville R.R., 227 U. S. 88 (1913)_10,11,19, 23,33 

11,29 


Japanese Immigrant Case, 189 U. S. 86 (1903) 
Kessler v. Strecker, 307 U. S. 22 (1939)_ 


21 











PAGE 


• • • 
111 


Large Irregular Carriers, Exemptions, C. A. B. Docket 

4240 et al., decided May 25, 1950_10,15 

Local, Feeder, and Pick-up Service, 6 C. A. B. 1 
(1944) -13,49 

Missouri Broadcasting Corporation v. Federal Com¬ 
munications Commission, 68 App. D. C. 154, 94 F. 

• (2d) 623 (1937)_ 40 

Morgan v. United States, 298 U. S. 468 (1936)_11,29,32 

Morgan v. United States, 304 U. S. 1 (1938)_11,29 

North Central Case, 7 C. A. B. 639 (1946)_13,47,48 

Ocala and Gainesville, Fla., Exemption Case, Order 

Serial No. E-2693, April 7,1949_13,47 

Ohio Bell Telephone Co. v. Public Utilities Commis- 
. sion, 301 U. S. 292 (1937)_11,22,33 

Panama Refining Company v. Ryan, 293 U. S. 388 
(1935) _ 41 

Reilly v. Pinkus, 338 U. S. 269 (1949)_11,34 

Saginaw Broadcasting Co. v. Federal Communications 
Commission, 68 App. D. C. 382, 96 F. (2d) 554 

(1938) _12,39,40 

Securities & Exchange Commission v. Chenery Corpo¬ 
ration, 318 U. S. 80 (1943), 332 U. S. 194 (1947)_ 41 

Southeastern States case, 7 C. A. B. 863 (1947)_14,47,49 

Standard Airlines, Inc. v. Civil Aeronautics Board, 

177 F. (2d) 18 (App. D. C., 1949)_11,31,37 

Standard Airlines, Inc., et al., 9 C. A. B. 583 (1948)_13,45 

The Chicago Junction Case, 264 U. S. 258 (1924)_11,24,33 

Trans-Marine Airlines, Inc., Investigation, 6 C. A. B. 

1071 (1946) _.13,46 














iv 


PAGE 

Trans-Pacific Airlines v. Hawaiian Airlines, 174 F. 

(2d) 63 (C. C. A. 9th, 1949)_10,25 

United Air Lines, Inc.-Westem Air Lines, Inc., Ac¬ 
quisition of Air Carrier Property, 8 C. A. B. 298 

(1947) _11,30 

United States v. Abilene & S. Ry., 265 U. S. 274 (1924) 

11,24,33 

United States v. Carolina Carriers Corp,, 315 U. S. 475 

(1942) _10,26,41 

United States v. Chicago, M., St. P. & P. R.R., 294 U. S. 

499 (1935) _ 41 

Universal Air., Investigation Forwarding Activities, 3 
C. A. B. 698 (1942)_13,45 

Wong Yang Sung v. McGrath, 339 U. S. 33 (1950)_11,29, 

35,36,37 

Statutes and Other Authorities 


Administrative Procedure Act (5 U. S. C. 1001-1009) 

Sec. 2 _9,20 

5 _9,10,20,36 


5 .... 

6 .... 
7 .... 


10 ... 


_9,10,12,39,40,41 

_9,10,12,19,43,44 

_9,10,12,39,40,41 

_3,9,11,18,21,36 


Attorney General’s Manual on the Administrative Pro¬ 
cedure Act (1947)___ 22 



















V 


PAGE 


Civil Aeronautics Act (49 U. S. C. 401) 

Sec. 2 _9,26 

401_2,5,6,9,11,15,16,32,39,45,47 

416 _9,10,12,13,14,16,18,38,41,44,46,47 

1005 _9,10,12,18,38,41 

1006 _3,9,10,11,12,18,22,36,42 

Senate Document 248, 

79th Cong., 2nd Sess. 


10,12,21,40,41,43,44 








IK THE 


United States ©murt of Appeals 

Fob the District of Columbia Circuit 


No. 10671 

Eastern Air Likes, Inc., 

Petitioner, 
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Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


BRIEF OF EASTERN AIR LINES, INC, 
PETITIONER 


Jurisdictional Statement 

This is an appeal (pursuant to petition for review filed 
by Eastern Air Lines, Inc. (“Eastern”) on June 1, 1950) 
from two orders of the Civil Aeronautics Board (“the 
Board”), the first of which purports to grant to Piedmont 
Aviation, Inc. (“Piedmont”) an exemption under Section 
416 (b) of the Civil Aeronautics Act (“the Act”) permit¬ 
ting that carrier to serve Winston-Salem, N. C. as an al¬ 
ternate intermediate point to Danville, Va. on one daily 
round trip flight over Segment 3 (Roanoke, Va. to Wil¬ 
mington, N. C. via Danville, Va., Greensboro-High Point, 
N. C., Raleigh-Durham, N. C. and Fayetteville, N. C.) of 
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Piedmont’s Route 87, and the second of which denied 
Eastern’s petition for hearing, argument and reconsidera¬ 
tion with respect to the exemption order. 

The certificate of public convenience and necessity held 
by Piedmont under the Act does not authorize Piedmont 
to serve Winston-Salem as an intermediate point on Seg¬ 
ment 3 of its Route 87, although Piedmont is authorized 
to serve Winston-Salem on an entirely different segment 
(Segment 1, extending from Cincinnati, Ohio and Louis¬ 
ville, Ky., on the one hand, to Wilmington and Morehead 
City, N. C., on the other hand, via various Kentucky, Vir¬ 
ginia and North Carolina cities). Segments 1 and 3 of 
Piedmont’s Route 87 intersect at Greensboro-High Point, 
and Segment 3 joins Segment 2 (Cincinnati to Norfolk, Va. 
via various Ohio, West Virginia and Virginia cities in¬ 
cluding Charleston, West Virginia, Roanoke and Rich¬ 
mond, Virginia) at Roanoke. 

A map showing the pertinent portions of Piedmont’s 
Route 87 and the new service authorized by the Board’s 
exemption order is inserted opposite this page. It is im¬ 
mediately apparent from a glance at the map that the 
exemption order gave Piedmont for the first time a direct 
route authorization between Winston-Salem and Roanoke, 
and also authorization for the first time between Winston- 
Salem and Charleston and between Winston-Salem and 
Richmond. 

Eastern holds certificates of public convenience and 
necessity, issued pursuant to Section 401 of the Act, which 
authorize Eastern to provide passenger, property and mail 
air transportation service over routes extending between 
the following, among other points: Winston-Salem and 
Roanoke; Winston-Salem and Charleston; Winston-Salem 
and Richmond; Louisville and Charleston; Louisville and 


PIEDMONT'S ROUTE 87 AS OPERATED 

(OOTTED LINE SHOWS OPERATION AUTHORIZED ONLY BY EXEMPTION) 
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Roanoke; and Louisville and Winston-Salem. A map 
showing the routes of Eastern which are directly involved 
in this case is inserted opposite page 4 of this brief. It 
will be seen from a comparison of the Piedmont map with 
the Eastern map that the Board’s exemption order gave 
Piedmont for the first time authority to provide service 
directly duplicating Eastern’s service between Winston- 
Salem on the one hand and Roanoke and Charleston (and 
Richmond somewhat less directly) on the other, and also 
service indirectly affecting other services of Eastern, and 
that the exemption order permitted Piedmont, through 
connections with other carriers at Richmond, Roanoke and 
Charleston, to divert traffic to and from Winston-Salem 
which Eastern previously had carried over its route and 
which Piedmont previously could not serve. Likewise the 
exemption permitted Piedmont, through interline connec¬ 
tions at Winston-Salem, to divert Eastern’s traffic between 
Charleston, Roanoke and Richmond, on the one hand, and 
points to the south. 

It was because of the competitive implications of the 
service which Piedmont proposed to provide under the 
requested exemption that Eastern urged the Board to deny 
Piedmont’s application. 

The Board’s said orders were issued without hearing, 
although Eastern had requested hearing with respect to 
Piedmont’s application for exemption; the original exemp¬ 
tion order was issued without findings, except for gen¬ 
eral statements in the language of the statutory require¬ 
ments; the order denying hearing, argument and recon¬ 
sideration was issued only with certain general “findings” 
based on unsupported allegations of Piedmont; and both 
orders were issued without any evidence to support them, 
since there was no hearing and the Board did not pur¬ 
port to take “official notice” of any facts. 

This Court’s jurisdiction is based on Section 1006 of 
the Civil Aeronautics Act (49 U. S. C. 646) and on Section 
10 of the Administrative Procedure Act (5 U. S. C. 1009). 
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Statement of the Case and the Proceedings Below 

By application (R. 16)* filed September 8, 1949, Pied¬ 
mont reqnested the Board to grant it an exemption under 
Section 416 (b) of the Act to permit Piedmont to serve 
Winston-Salem as an intermediate point between Roanoke 
and Greensboro-High Point, alternate to Danville, the 
certificated intermediate point between those cities. Pied¬ 
mont’s application alleged: 

(a) That it would be in the public interest to permit 
Piedmont to serve Winston-Salem in lieu of Danville 
on some Roanoke-Greensboro-High Point flights be¬ 
cause such operations would give improved service for 
passengers between Winston-Salem on the one hand 
and Fayetteville and Wilmington on the other; 

(b) That there is more demand for service between 
Winston-Salem and Raleigh-Durham, Fayetteville and 
Wilmington, than between Danville and those three 
cities; 

(c) That Danville’s service needs would be met by 
Piedmont’s remaining flights to and from that city 
together with those of Eastern; 

(d) That Piedmont could save operating expense by 
routing its aircraft through Winston-Salem rather than 
Danville, since its maintenance base is located in 
Winston-Salem; 

(e) That the flight mileage between Roanoke and 
Greensboro-High Point via Winston-Salem is less than 
that via Danville; 

(f) That it would be possible to save the expense of 
one station agent at Danville if Piedmont operated 
only one flight per day at that point. 

By letter (R. 20) dated September 22, 1949, Eastern re¬ 
quested that the Board summarily deny Piedmont’s appli¬ 
cation or, “in the alternative, that the Board set Piedmont’s 
application down for public hearing.” Eastern’s letter 
pointed out the following: 

(a) That including Winston-Salem on Piedmont’s 
Roanoke-Greensboro-High Point route segment would 
allow Piedmont to duplicate Eastern’s established ser¬ 
vice between Winston-Salem and Roanoke, where 
Eastern carries substantial traffic; 
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The Joint Appendix will be so cited thronghont this brief. 



MAP SHOWING PORTIONS OF EASTERN'S SYSTEM 
AFFECTEO BY PIEDMONT'S- EXEMPTION 



Eostern services directly duplicoted by Piedmont's exemption authorization. 

—- Eostern services duplicated by Piedmontk operations under the exemption 
through connections with other airlines. 

—— New direct Piedmont services authorized for the first time under the 
exemption. 
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(b) That the proposed exemption would also permit 
Piedmont to duplicate Eastern’s service between 
Winston-Salem and Richmond where Eastern carries 
substantial traffic; 

(c) That Piedmont had not alleged any need for 
additional service on the route segments where it 
proposed duplication of Eastern’s service; 

(d) That the economies which Piedmont alleged that 
it could achieve through the proposed exemption “are 
highly speculative and there is no assurance that any 
economies could be effectuated”; 

(e) That, even if economies of operation could be 
achieved by Piedmont, past decisions of the Board 
establish that such economies would not justify an 
exemption; 

(f) That the alleged conveniences to the public 
which Piedmont claimed would result from the pro¬ 
posed exemption could be achieved through better 
scheduling on Piedmont’s authorized route. 

By letter of October 25,1949 (R. 23), Piedmont attempted 
to answer Eastern’s objections to its exemption proposal, 
again asserting that traffic demands between Winston- 
Salem and Raleigh-Durham, Wilmington and Fayetteville 
were greater than those between Danville and those three 
cities, and contending that Piedmont would not divert a 
substantial amount of traffic from Eastern. 

By letter of November 3, 1949 (R. 25), Eastern replied 
to Piedmont’s letter of October 25,1949, pointing out that 
Piedmont has certificate authority to serve Winston-Salem 
in relation to Raleigh-Durham, Fayetteville and Wilming¬ 
ton without the proposed exemption, that Piedmont had 
not alleged any inadequacies in its service between those 
cities, but, if any such inadequacy existed, Piedmont could 
remedy it by providing more schedules over its cer¬ 
tificated Winston-Salem-Raleigh-Durham-Fayetteville-Wil- 
mington route without the extraordinary authorization re¬ 
quested in the exemption application, that if Piedmont con¬ 
sidered its route certification inadequate it could either 
seek to abandon it or file the customary new route applica¬ 
tion required by the Act (Section 401) for route changes, 
and that: 
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“‘Government by exemption’ would be intolerable 
in a situation such as that presented by Piedmont’s 
application. Exemptions clearly should be granted only 
in rare instances of great hardship, not as an easy 
substitute for certification on such a flimsy pretense as 
that here advanced by Piedmont.” 

By letter of October 8,1949 (R. 22), the Danville Cham¬ 
ber of Commerce (“Danville”) requested that the Board 
“take no action which would curtail, reduce, or otherwise 
cause any loss of service to and from Danville, Virginia, 
now being rendered by Piedmont Aviation, Inc.,” and stated 
the desire of Danville to “become interveners in connection 
with this proceeding” and to be “advised as to any docket 
numbers or as to any orders or requirements in connection 
with the application of Piedmont Aviation, Inc.” 

By order of December 1,1949 (R. 27), the Board granted 
Piedmont’s requested exemption. The Board’s order recites 
Piedmont’s allegations without finding whether any of them 
is correct, recites that Eastern, Danville and State Air¬ 
lines, Inc. had filed objections to the proposed exemption 
(without stating what those objections were or whether 
they were justified), and “finds”: 

(a) That the exemption “will permit Piedmont to 
achieve economies in its operation and enable it to 
afford better service to the public”; 

(b) That the exemption “will have no substantial 
adverse effect upon any other certificated air carrier”; 

(c) That “in view of the foregoing considerations 
and the limited duration of Piedmont’s certificate, 
the present enforcement of the provisions of Section 
401 (a) of the Act, insofar as they prevent the service 
authorized herein, would be an undue burden on Pied¬ 
mont by reason of the limited extent of, and the unusual 
circumstances affecting, its operations, and is not in 
the public interest”; and 

(d) That “neither Eastern nor Danville have set 
forth matters warranting the relief each requests.” 

On the basis of such findings the Board ordered: 

“1. That Piedmont be and hereby is exempted from 
the provisions of section 401 (a) of the Act, insofar 
as such provisions would otherwise prevent Piedmont 
from serving Winston-Salem, N. C., as an alternate 
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intermediate point to Danville, Va., on one daily round 
trip flight over segment 3 of its route No. 87; Provided, 
That Piedmont shall serve Danville on at least one 
daily round trip flight; 

“2. That the aforementioned requests of Eastern 
and Danville be and hereby are denied; 

“3. That the exemption granted herein shall termi¬ 
nate December 12, 1950; 

“4. That the aforementioned application of Pied¬ 
mont, except to the extent granted herein, be and here¬ 
by is denied; and 

“5. That this order may be amended or revoked at 
any time in the discretion of the Board without notice 
and without hearing.” 

By petition (R. 31) dated December 30, 1949, Eastern 
requested that the Board grant hearing, argument and re¬ 
consideration with respect to the exemption order, pointing 
out the following among other facts: 

(a) That the Board had made no findings that any 
of Piedmonts representations were true (R. 31); 

(b) That the Board had stated no grounds for fail¬ 
ing to give weight to the objections filed by Eastern 
and Danville (R. 32); 

(c) That the Board’s “findings” with respect to 
Piedmont’s proposal were stated only in very general 
terms and in the language of the statute (R. 32); 

(d) That the Board’s “findings” with respect to the 
objections of Eastern and Danville likewise were stated 
only generally (R. 32); 

(e) That the Board had granted Piedmont the equiv¬ 
alent of new route authority, exactly duplicating East¬ 
ern’s certificated route, without hearing or evidence 
of any kind, and without giving Eastern or Danville 
the opportunity to show that such duplication would 
be unnecessary, wasteful and destructive (R. 33); 

(f) That there is no justification in the Act for 
giving Piedmont an exemption without hearing simply 
because it is a “feeder” carrier (R. 35); 

(g) That, in view of the fact that Eastern had dis¬ 
puted Piedmont’s contentions, “A hearing would be the 
only means whereby the Board could obtain evidence 
to support the findings which are required as the 
basis for the Board’s orders” (R. 36-37); and 
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(h) That the Board’s action in granting the exemp¬ 
tion was contrary to the Act and to well established 
principles announced in prior decisions of the Board 
(R. 34-35). 

Piedmont filed (R. 40) under date of February 1, 1950, 
a motion to strike and a reply with respect to Eastern’s 
petition for hearing, argument and reconsideration. 

By letter of February 4,1950 (B. 45), Eastern answered 
Piedmont’s motion, pointing out that even if the air traffic 
figures (which were over a year old) relied upon by Pied¬ 
mont were accepted as representative, the Piedmont ex¬ 
emption would divert substantial traffic from Eastern 
between Winston-Salem on the one hand and Charleston, 
Richmond and Roanoke on the other hand, and that in any 
case “Eastern is entitled to a hearing in which up-to-date 
figures can be submitted and in which a proper analysis 
may be made of the actual effect of the proposed exemption, 
as well as the contentions of Piedmont with respect to 
alleged economies.” 

By order of April 5, 1950 (R. 49), the Board denied 
Eastern’s petition for hearing, argument and reconsidera¬ 
tion, asserting that: 

(a) “The uncontroverted facts submitted in this case 
by Piedmont and Eastern support the findings made 
by us in Order Serial No. E-3635, and the action taken 
on such basis appears to us to be desirable and in 
accord with the applicable provisions of our Act” 
(R. 51); 

(b) “We are also of the opinion that there is no 
necessity, legal or otherwise, for holding a hearing in 
this proceeding” (R. 51); 

(c) “From the information submitted in this case, 
we believe that certain economies in Piedmont’s oper¬ 
ations will result from the exemption” (R. 52-53); 

(d) “ * • * it is apparent from the scope and extent 
of Eastern’s operations that the revenue it derives 
from traffic between the pairs of points mentioned 
constitutes only a very minor portion of its total pas¬ 
senger revenue” (R. 54); and 
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(e) “We believe that in such a situation it is appro¬ 
priate to take into account the limited duration of the 
applicant’s certificate. The process of amending a cer¬ 
tificate is extensive and expensive and the burden which 
such process imposes upon an applicant for exemption 
must be measured in the light of all of the circum¬ 
stances surrounding its operations. Such burden may 
be ‘undue’ where a carrier has only a temporary cer- 
- tificate and in all probability will be involved in renewal 
proceedings in the near future” (R. 56). 

Eastern seeks herein to have this Court set aside the 
Board’s orders complained of and remand the case to the 
Board for hearing as required by law, for findings sup¬ 
ported by substantial evidence produced at the said hear¬ 
ing, and for further action consistent with this Court’s 
opinion. 

Statutes Involved 

The following statutory provisions, pertinent parts of 
which are fully quoted in Supplement A to this brief, are 
involved: Civil Aeronautics Act, Sections 2, 401 (a), (b), 
(c), (d) and (h), 416, 1005 (f), 1006 (a), (b) and (e); 
49 U. S. C. 402, 481, 496, 645, 646. 

Administrative Procedure Act, Sections 2 (d), (e) and 
(g), 5 (a) and (b), 6 (d), 7 (c) and (d), 8 (b), 10 (a), (b), 
(c) and (e); 5 U. S. C. 1001,1004,1005,1006,1007 and 1009. 

Points Relied on by Petitioner 

The Board’s orders herein complained of are erroneous 
and should be set aside for the following reasons: 

1. The Board erred in failing to hold a hearing at which 
evidence could have been presented and witnesses could 
have been cross-examined under oath with respect to 
Piedmont’s application. 

2. The Board erred in failing to make findings as re¬ 
quired by law. 

3. The Board erred in that its orders herein complained 
of are unsupported by evidence. 
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4. The Board erred in that even if Piedmont’s allega¬ 
tions were supported by evidence and accepted as true, 
and even if the Board’s actions were otherwise proper, the 
exemption granted to Piedmont is contrary to the prin¬ 
ciples established by the Act and past decisions of the 
Board. 


Summary of Argument 

The Board’s orders here complained of are contrary to 
law because they have been issued without hearing. The 
necessity for a hearing before action on Piedmont’s exemp¬ 
tion application is demonstrated by the statutory provi¬ 
sions requiring (1) that the Board make “findings” (Sec¬ 
tions 416 (b) and 1005 (f) of the Act; Sections 8 (b) and 
6 (d) of the Administrative Procedure Act); (2) that such 
findings be supported by “substantial evidence” (Section 
1006 (e) of the Act and Section 10 (e) of the Administra¬ 
tive Procedure Act); and (3) that this Court set aside 
Board orders which are unsupported by “substantial evi¬ 
dence” (Section 1006 (e) of the Act and Section 10 (e) of 
the Administrative Procedure Act). “Substantial evi¬ 
dence” could not be obtained without a hearing. California 
Employment Commission v. Malm, 59 Cal. App. (2d) 322, 
138 P. (2d) 744 (1943); Interstate Commerce Commission 
v. Louisville & Nashville R. R., 227 U. S. 88 (1913); Ad¬ 
ministrative Procedure Act, Sections 5, 7, 8; Senate Docu¬ 
ment 248, 79th Cong., 2d Sess., pp. 22, 39-40, 214, 279, 359. 

The Board could not properly perform its functions 
under Section 416 (b) of the Act without a hearing, as a 
detailed study is necessary with respect to the operations 
and economic situation of Piedmont and its competitors, 
and the many statutory criteria of “public interest” set 
forth in Section 2 of the Act. Trans-Pacific Airlines v. 
Hawaiian Airlines, 174 F. (2d) 63, 65 (C. C. A. 9th, 1949); 
United States v. Carolina Carriers Corp., 315 U. S. 475 
(1942); cf. Large Irregular Carriers, Exemptions, C. A. B. 
Docket 4240 et al., Decided May 25, 1950. The Act specif¬ 
ically requires a hearing on applications for certificates 
of public convenience and necessity and amendments there- 
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to (Section 401), and it would be unreasonable to suppose 
that the Board had power by exemption to accomplish the 
same thing, without hearing, that it could accomplish only 
after hearing if an application for certificate authority 
were involved. 

This Court's duty to review the Board’s exemption orders 
(Section 1006 (a) of the Act and Section 10 (a) of the Ad¬ 
ministrative Procedure Act) would be meaningless if no 
Board hearing were held concerning exemption applica¬ 
tions. Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 301 U. S. 292, 302-303 (1937); Interstate Com¬ 
merce Commission v. Louisville & Nashville R. R., supra; 
United States v. Abilene & S. Ry., 265 U. S. 274, 288 (1924); 
see also The Chicago Junction Case, 264 U. S. 258, 263 
(1924). 

Even if Eastern had no clear statutory right to a hearing, 
“due process” would require a hearing. Japanese Immi¬ 
grant Case, 189 U. S. 86 (1903); Morgan v. United States, 
298 U. S. 468 (1936); Morgan v. United States, 304 U. S. 1 
(1938); Bridges v. Wixon, 326 U. S. 135 (1945); Wong 
Yang Sung v. McGrath, 339 U. S. 33 (1950). This is true 
because Eastern has a substantial property interest in its 
certificate of public convenience and necessity and in its 
“going business” established in reliance on that certificate 
authority, and such interest would be adversely affected 
by Piedmont’s exemption. Acquisition of Marquette by 
TWA — Supplemental Opinion, 2 C. A. B. 409, 413 (1940); 
Acquisition of Mayflower Airlines, Inc., by Northeast Air¬ 
lines, Inc., 4 C. A. B. 680, 684 (1944); United Air Lines, Inc. 
—Western Air Lines, Inc., Acquisition of Air Carrier 
Property, 8 C. A. B. 298, 311-316 (1947); Standard Airlines, 
Inc. v. Civil Aeronautics Board, 177 F. (2d) 18 (App. D. C., 
1949); cf. Federal Communications Commission v. National 
Broadcasting Co., 319 U. S. 239, 244-245 (1943). Eastern 
has a clear constitutional right to cross-examine with re¬ 
spect to any evidence on which the Board bases a decision 
diminishing the value of Eastern’s property interest in its 
certificate and “going business”. Reilly v. Pirikus, 338 U. S. 
269, 275-276 (1949). As Eastern was deprived of that right 
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and the right to a hearing, the Board’s orders should be 
set aside. 

The orders of the Board here complained of are contrary 
to law in that they are not supported by adequate findings 
or substantial evidence. The Board’s original order grant¬ 
ing the exemption stated mere conclusions, with no findings 
of fact The provisions of law relating to exemption orders 
and other orders of the Board clearly require findings 
which are subject to review by this Court and may be set 
aside if unsupported by “substantial evidence”. Civil 
Aeronautics Act, Sections 416 (b), 1005 (f), 1006 (e); Ad¬ 
ministrative Procedure Act, Sections 6 (d) and 8 (b). 
Such findings may not be simply conclusions stated in terms 
of the statutory criteria, but must set out the “basic facts” 
found by the Board to support the “ultimate facts” stated 
in the conclusion. Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 App. D. C. 382, 96 F. (2d) 
554 (1938); Administrative Procedure Act, Sections 8 (b) 
and 6 (d) and Legislative History, Senate Document 248, 
79th Congress, 2d Session, pp. 206, 265-268, 367. In its 
order on reconsideration, the Board’s purported “findings” 
failed to include essential findings as to basic issues and 
basic facts. 

Moreover, even if the Board’s orders had contained ade¬ 
quate findings, such findings would be meaningless and 
ineffective because there is no evidence in the record which 
could support such findings. The record contains only alle¬ 
gations and counter-allegations—disputed contentions on 
both sides—and nothing which could be called “evidence”. 
The Board did not purport to take “official notice” of any 
facts; no facts which could be noticed officially were avail¬ 
able to form a basis for the Board’s conclusion; and even 
if the Board had sought to take official notice of any ma¬ 
terials it could not have done so without giving Eastern 
an opportunity to “show the contrary”. Administrative 
Procedure Act, Section 7 (d), Senate Document 248, pp. 
209, 271-272. 

The Board’s orders here complained of are contrary to 
principles respecting exemptions established in the Act 
and the Board’s decisions. The Board cannot grant an 
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exemption except on a finding that enforcement of the 
statutory requirements would be an “undue burden” on 
the carrier and contrary to the “public interest” (Section 
416 (b)). The grounds of “undue burden” asserted by 
Piedmont—alleged economies of operation and access to 
new sources of revenues through the proposed exemption 
—have been repeatedly rejected by the Board in other cases 
as being insufficient to show “undue burden”. Universal 
Air., Investigation Forwarding Activities, 3 C. A. B. 698 
(1942); American Air., et al., Route Consolidations, 7 C. 
A. B. 337 (1946); Hot Springs Exemption, Chicago and 
Southern Air Lines, Inc., 7 C. A. B. 451 (1946); and 
Standard Airlines, Inc., et al., 9 C. A. B. 583 (1948). The 
grounds of “public interest” asserted by Piedmont—that 
it would provide improved service between Winston-Salem, 
Fayetteville and Wilmington—are far weaker than the 
grounds repeatedly rejected by the Board in other cases 
where proposals to provide by exemption the first air 
service of any kind for certain communities were disap¬ 
proved. Hot Springs Exemption case, supra; Ocala and 
Gainesville, Fla., Exemption case, Order Serial No. E- 
2693, April 7, 1949; cf. Trans-Marine Airlines, Inc., In¬ 
vestigation, 6 C. A. B. 1071,1076 (1946). If the lack of any 
air service is not contrary to the “public interest”, surely 
the absence of certain refinements or alleged improvements 
in existing service is not. Thus, even if Piedmont’s allega¬ 
tions were accepted as true, the exemption must be denied 
because no sufficient allegation of “undue burden” or “pub¬ 
lic interest” has been made. 

Moreover, the Board’s decision in this case is contrary 
to the following principles established in past decisions 
relative to “feeder” carriers such as Piedmont: (1) It al¬ 
lows exact duplication of Eastern’s trunkline service con¬ 
trary to the principle announced in North Central case, 
7 C. A. B. 639, 681 (1946); (2) it gives Piedmont an entirely 
new authorization contrary to the promise of the Board 
that the “feeder experiment” would stand or fall on the 
record of feeders in their operations as certificated over a 
three-year period {Local, Feeder and Pick-up Service, 6 
C. A. B. 1, 4 (1944); and (3) it removes Piedmont’s service 
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from Danville, contrary to the announced purpose of cer¬ 
tificating Piedmont on the Roanoke-Danville-Greensboro- 
High Point segment (Southeastern States case, 7 C. A. B. 
863,896 (1947)). As the Board’s actions herein are grossly 
inconsistent with the Act and sound principles established 
by the Board, the orders herein complained of must be 
set aside. 


ARGUMENT 

L 

The Orders of the Board Here Complained of Are 
Contrary to Law Because the Board Denied 
Eastern a Hearing With Respect to the Proposed 
Exemption. 

The principal question involved in this appeal is whether 
the Board has the power under the Act and the Constitution 
of the United States to grant to Piedmont, pursuant to the 
exemption provisions of the Act (Section 416 (b) ), new 
route authority directly competitive with Eastern’s certifi¬ 
cated route without holding a hearing. 

Stated differently, the question is whether the Board may 
lawfully subject Eastern, in defense of its certificated 
route, to a “trial by correspondence”, in 'which the Board 
attempts to determine facts and law on the basis of the 
allegations made by each party and disputed by the other 
and unsupported by evidence, and in which both parties are 
deprived of the right to cross-examine each other’s wit¬ 
nesses under oath and submit detailed data not available in 
public files or other recognized authoritative sources. 

Can it be that a route, which Eastern obtained only after 
full public hearing and the observance of all the require¬ 
ments of due process, may be subjected to direct duplica¬ 
tion, over Eastern’s vigorous protests, without so much as 
a hearing? Before proceeding to a detailed discussion of 
the legal and factual issues in this case, it may be well to 
refer to a recent pronouncement of the Board itself on the 
underlying reasons for the Act and the certificate pro¬ 
visions of the Act, and the reasons why certificated routes 
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should not be subjected to unlimited duplication pursuant 
to the exemption powers of the Board. In its opinion of 
May 25,1950, with respect to the applications for individual 
exemptions filed by Large Irregular Carriers, the Board 
had the following to say (pp. 2-3, 4-5 and 19): 

“In the five-year period preceding enactment of 
the Civil Aeronautics Act of 1938 the infant air trans¬ 
portation industry in the United States was beset by 
economic difficulties which seriously threatened its 
growth and development. One of the primary sources 
of the chaotic conditions which were generally prev¬ 
alent was the system of competitive bidding for air 
mail contracts instituted shortly after the cancellation 
of all such contracts in 1934. The carriers, anxious to 
obtain routes or to maintain and extend the routes 
which they had developed, bid against each other for 
the privilege of carrying the mail with little or no 
regard for the costs involved. In addition, it was 
possible for anyone to enter the business of air 
transportation and to compete for passenger traffic. 
Under the conditions which existed, few carriers were 
able to make a profit and the losses of some were 
great. The financial strength of the carriers, of course, 
deteriorated and the credit position of the industry as 
a whole was seriously impaired. 

“In this setting, the Civil Aeronautics Act of 1938 
was passed. Its legislative history makes quite clear 
that the primary objectives of the economic regulatory 
powers vested in the Board were the establishment 
of security of route as a basis for sound and orderly 
development and the elimination of the unrestricted 
and cut-throat competition which had brought the in¬ 
dustry to its unhappy condition. 

“These economic powers are described in Title TV 
of the Act. The keystone of the system there set forth 
is the requirement, in section 401 (a), that no carrier 
shall engage in air transportation unless there is in 
force a certificate of public convenience and necessity 
authorizing such transportation . Other portions of 
section 401 direct the Board to issue such certificates, 
upon application and after notice and hearing, if it 
finds that the air transportation covered by an appli¬ 
cation is required by the public convenience and neces¬ 
sity and the applicant is fit, willing, and able to 
perform such transportation properly and to conform 
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to the provisions of the Act and the rules, regulations, 
and requirements of the Board” (Italics supplied). 

• • • • • 

“Congress realized, however, that while this com¬ 
prehensive regulation was necessary for the industry 
as a whole, it might be too stringent and inflexible if 
applied without qualification or relief, and accordingly 
the Board was given authority to classify and exempt, 
under appropriate conditions, air carriers from the 
requirements of Title IV. This authority is set forth 
in section 416 which provides, in substance, that the 
Board (a) may establish such just and reasonable 
classifications or groups of air carriers for the pur¬ 
pose of Title IV as the nature of the services of such 
air carriers may require and (b) may exempt from the 
requirements of Title IV or any provision thereof any 
air carrier or class of air carriers if it finds that the 
enforcement of such title or provision is or would be 
an undue burden on such air carrier or class of air 
carriers by reason of the limited extent of, or unusual 
circumstances affecting, their operations and is not in 
the public interest 

“Under these provisions, the power to exempt ex¬ 
tends to section 401(a) and the impression obtains in 
some quarters that the Board thus has an easy and un¬ 
complicated method, if it so wills, of authorizing any¬ 
one to engage in air transportation. It is quite clear, 
however, that this is not the case. A reading of section 
416(b) in the light of the legislative history of the 
Act, the conditions which inspired its passage, and 
the pattern of the economic regulation prescribed there¬ 
in leaves no doubt that the issuance of a certificate of 
public convenience and necessity is, and must be, the 
principal means of authorizing air transportation and 
that the power to grant such authority through ex¬ 
emption is sharply restricted and is to be employed 
only in the extraordinary case ,y (Italics supplied). 

• • • • • 

“The questions of whether there is a need for such ser¬ 
vices, whether they can be furnished at a profit under 
full compliance with the provisions of Title IV and the 
safety requirements of the Act and the Board’s regu¬ 
lations, whether they can and should be furnished by 
the certificated carriers, and what effect they would 
have upon the regular operations of the latter raise 
difficult and complex issues which can be satisfactorily 
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determined only after full hearing upon applications 
for certificates of public convenience and necessity 
(Italics supplied). 

It is indeed difficult to believe that the same Board which 
made the above-quoted statements could also grant to Pied¬ 
mont the exemption in this case without giving Eastern a 
hearing. Surely an administrative agency which was aware 
that the purpose of the Civil Aeronautics Act was to pro¬ 
vide ‘‘security of route as a basis for sound and orderly 
development” would not allow Piedmont to duplicate East¬ 
ern’s certificated route without giving Eastern and all 
parties concerned an opportunity to show what the effect of 
such duplication would be. Surely an agency which recog¬ 
nizes that the certificate requirements of the Act are the 
very “keystone of the system” set forth in the Act would 
not allow Eastern’s certificate to be overrun by an uncertifi¬ 
cated carrier without giving Eastern the normal opportun¬ 
ity to defend itself. Surely an agency which recognizes that 
the exemption provision of the Act does not give the Board 
“an easy and uncomplicated method, if it so wills, of 
authorizing anyone to engage in air transportation” would 
not grant the equivalent of a certificate to Piedmont in “an 
easy and uncomplicated” manner without giving Eastern a 
full hearing. Surely, also, an agency which recognizes that 
“the power to grant such authority through exemption is 
sharply restricted and is to be employed only in the extraor¬ 
dinary case,” would not grant the equivalent of a certifi¬ 
cate to Piedmont in a situation which no one would seri¬ 
ously contend is “extraordinary”. And surely an agency 
which recognizes that the authorization of competitive 
services raises “difficult and complex issues which can be 
satisfactorily determined only after full hearing upon ap¬ 
plications for certificates of public convenience and neces¬ 
sity” would not attempt to determine those difficult and 
complex issues without such a full hearing. 

On the basis of the Board’s own analysis of the Act, 
which clearly is sound, the Board’s action in granting Pied¬ 
mont the exemption here in question was improper and 
contrary to law. 
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Section 416 of the Act does not specifically require a 
hearing with respect to a request for exemption. However, 
a reading of Section 416 in relation to other provisions of 
the Act makes it clear that a hearing is required in any 
exemption case unless hearing is waived by the parties. 

Section 416 (b) of the Act authorizes the Board to grant 
an exemption to an air carrier only “if it finds that the en¬ 
forcement of this title • • • would be an undue burden on 
such carrier • • # by reason of the limited extent of, or un¬ 
usual circumstances affecting, the operations of such air 
carrier • • • and is not in the public interest” (Italics 
supplied). 

Section 1005 (f) of the Act requires that “Every order 
of the Authority shall set forth the findings of fact upon 
which it is based” (Italics supplied). 

Section 1006 (e) of the Act provides that, upon judicial 
review of the Boards orders, “The findings of facts by the 
Authority, if supported by substantial evidence , shall be 
conclusive” (Italics supplied). 

Section 10 of the Administrative Procedure Act likewise 
provides for judicial review of orders of the Board, and re¬ 
quires the reviewing court to set aside any action of the 
Board found to be “unsupported by substantial evidence”. 

The foregoing statutory provisions demonstrate that (1) 
the Board is required to make findings of fact in support of 
an exemption order, (2) findings of fact must be supported 
by “substantial evidence”, and (3) if the reviewing court 
can find in the record on appeal no “substantial evidence” 
which justifies the action of the Board, the exemption order 
must be set aside. 

It should be immediately apparent from a casual study 
of the facts of this case that there is and could be no evi¬ 
dence of any kind in support of the Board’s orders. The 
record consists entirely of the allegations of Piedmont and 
the counter-allegations of Eastern and other parties, to¬ 
gether with the Board’s orders. Certainly there is nothing 
in such material which could be called “evidence”, much less 
“substantial evidence”. 
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It is axiomatic that evidence cannot be obtained except 
through some form of hearing. It is true that Section 7 (d) 
of the Administrative Procedure Act permits official notice 
by the agency with respect to facts which are a matter of 
co mm on knowledge or may otherwise be accepted as 
authoritative without proof. However, even in the case of 
official notice, the Board would be required under Section 
7 (d) of the Administrative Procedure Act to afford East¬ 
ern “an opportunity to show the contrary”, which of course 
amounts to a hearing with respect to matters so noticed. 

As will be seen from the foregoing review of the facts 
of this case, Eastern repeatedly demanded a hearing, and 
pointed out that there were no facts of record or facts 
which could be officially noticed by the Board which would 
support the Board’s conclusion, and that the only way that 
any such facts could be developed would be through a 
hearing. 

Not only is it necessary to have some form of hearing in 
order to obtain “evidence”, but it is obvious that a finding 
cannot be made (as required by the Act) except on evidence 
obtained at a hearing. 

As was stated in California Employment Commission v. 
Malm, 59 Cal. App. (2d) 322, 138 P. (2d) 744, 746 (1943), 
with respect to the word “finding”: 

“Where the word is used in a statute conferring quasi¬ 
judicial functions upon an administrative body it im¬ 
plies that the body has conducted some sort of a hear¬ 
ing, or investigation of the facts, upon which it may 
reach the conclusion that these facts are true.” 

Likewise, in Interstate Commerce Commission v. Louis¬ 
ville & Nashville Railroad, 227 U. S. 88, 91 (1913), the 
Court stated: 

“In the comparatively few cases in which such ques¬ 
tions have arisen it has been distinctly recognized 
that administrative orders, quasi-judicial in character, 
are void if a hearing was denied; if that granted was 
inadequate or manifestly unfair; if the finding was 
contrary to the ‘indisputable character of the evi¬ 
dence’ [citing cases] or if the facts found do not, as 
a matter of law, support the order made” (Citing 
cases). 
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The requirements with respect to hearing, findings and 
evidence, as established in judicial decisions, have been 
strengthened and confirmed by Congress in the Adminis¬ 
trative Procedure Act, Section 5 of which provides as 
follows: 

“In every case of adjudication required by statute 
to be determined on the record after opportunity for 
an agency hearing [with certain exceptions not here 
pertinent]— 

“(a) Notice. —Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the 
time, place, and nature thereof; (2) the legal authority 
and jurisdiction under which the hearing is to be 
held; and (3) the matters of fact and law asserted # • • 

“(b) Procedure. —The agency shall afford all in¬ 
terested parties opportunity for (1) the submission 
and consideration of facts, arguments, offers of settle¬ 
ment, or proposals of adjustment where time, the 
nature of the proceeding, and the public interest per¬ 
mit, and (2) to the extent that the parties are unable 
so to determine any controversy by consent, hearing 
and decision upon notice and in conformity with sec¬ 
tions 7 and 8.” 

It will be noted that Section 5 applies only where a “case 
of adjudication is required by statute to be determined 
on the record after opportunity for an agency hearing.” 
Clearly the instant case is one of “adjudication” (Admin¬ 
istrative Procedure Act, Section 2 (d) and (e) ). Likewise 
it is clear that the Civil Aeronautics Act requires a hear¬ 
ing, since the Board is required to make findings, which 
findings must be based on evidence, and the Board orders 
are subject to reversal by the Court if unsupported by 
“substantial evidence”. It might be noted further that, if 
it were to be concluded that the statute does not require 
a hearing before the Board, Eastern would nevertheless be 
entitled to a hearing—in the form of a de novo trial in 
court. This appears from the following statements made 
by the sponsors of the Administrative Procedure Act: 
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Congressman Walter (Congressional Record, May 24, 
1946, p. 5756; Senate Document 248, 79th Cong., 2d Sess., 
p. 359): 

“The requirements of section 5 are thus limited to cases 
in which statutes otherwise require a hearing be¬ 
cause, where statutes do not require an agency hear¬ 
ing, the parties affected are entitled to try out the 
pertinent facts in court and hence there is no reason 
for prescribing informal administrative procedures 
beyond the requirements of section 6 which I will 
discuss presently.” 

Senate Judiciary Committee (Senate Document 248, 

p. 22): 

“There should be no disposition to compel administra¬ 
tive hearings where Congress has not already so pro¬ 
vided because, as pointed out below in connection with 
judicial review, the established law permits a trial 
de novo, of the facts in all cases of adjudications 
where statutes do not require an administrative hear¬ 
ing.” 

Senate Judiciary Committee (Senate Document 248, 
pp. 39-40): 

“The sixth category [Section 10 (e) (6)] expresses the 
correlative situation in which Congress has not pro¬ 
vided by statute for an administrative hearing and 
consequently any relevant facts must be presented 
de novo to original courts of review (see Kessler v. 
Strecker, 307 U. S. 22, 35 (1939)). It should be noted 
that the sixth category, in accordance with the es¬ 
tablished rule, would permit trial de novo to establish 
the relevant facts as to the applicability of any rule 
and as to the propriety of adjudications where there 
is no statutory administrative hearing.” 

Senate and House Committees (Senate Document 248, 
pp. 214, 279): 

“The sixth category [Section 10 (e) (6)], respecting 
the establishment of facts upon trial de novo, would 
require the reviewing court to determine the facts in 
any case of adjudication not subject to sections 7 and 
8 .” 
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Thus it will be seen that the sponsors of the Administra¬ 
tive Procedure Act contemplated that a party would be 
entitled to a trial de novo in any case of adjudication 
(such as this clearly is) where the statute did not require 
a hearing before the agency. 

See also the Attorney General’s Manual on the Admin¬ 
istrative Procedure Act (1947) at pp. 109-110, where the 
Attorney General indicates that a de novo hearing in 
court will not be required if the agency, either as a matter 
of constitutional necessity or administrative discretion 
grants a hearing, even though the statute does not spe¬ 
cifically require a hearing. 

It would be absurd to suggest that the statute does not 
require a hearing in this case and that therefore Eastern 
is remitted to a trial de novo in this Court. Such a sugges¬ 
tion would be contrary to the entire pattern of the Civil 
Aeronautics Act, which plainly requires findings by the 
Board and review of such findings by the Court. 

The statutory provision (Section 1006 (a) of the Act) 
that “Any order • • * shall be subject to review by the 
circuit courts of appeals”, and the provision (Section 1006 
(e) of the Act) that “The findings of facts by the Authority, 
if supported by substantial evidence, shall be conclusive”, 
furnish indisputable proof that the statute requires a hear¬ 
ing with respect to exemption orders of the type here in¬ 
volved. How* could the Court review the Board’s order and 
determine if the findings were supported by “substantial 
evidence” unless there had been a hearing in which had 
been submitted something the Court could recognize as 
evidence? Clearly the Court cannot review the undisclosed 
mental processes of the Board members, and the Court 
cannot treat the unsupported allegations and counter alle¬ 
gations of Piedmont and Eastern as evidence. 

That a hearing is a prerequisite to judicial review is well 
illustrated by the Supreme Court in Ohio Bell Telephone 
Co. v. Public Utilities Commission , 301 U. S. 292, 302-303 
(1937), where the Court noted that the administrative 
agency had based its decision on “information secretly 
collected” without hearing or opportunity to the parties to 
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rebut or cross-examine. With respect to such procedure, 
Mr. Justice Cardozo stated for the Court: 

“From the standpoint of due process—the protection 
of the individual against arbitrary action—a deeper 
vice is this, that even now we do not know the particu¬ 
lar or evidential facts of which the Commission took 
judicial notice and on which it rested its conclusion. 
Not only are the facts unknown; there is no way to 
find them out. When price lists or trade journals or 
even government reports are put in evidence upon a 
trial, the party against whom they are offered may 
see the evidence or hear it and parry its effect. Even 
if they are copied in the findings without preliminary 
proof, there is at least an opportunity in connection 
with a judicial review of the decision to challenge the 
deductions made from them. The opportunity is ex¬ 
cluded here. The Commission, withholding from the 
record the evidential facts that it has gathered here 
and there, contents itself with saying that in gathering 
them it went to journals and tax lists, as if a judge 
were to tell us, ‘I looked at the statistics in the Library 
of Congress, and they teach me thus and so/ This will 
never do if hearings and appeals are to be more than 
empty forms.” 

• • • • • 

“To put the problem more concretely: how was it pos¬ 
sible for the appellate court to review the law and the 
facts and intelligently decide that the findings of the 
Commission were supported by the evidence when the 
evidence that it approved was unknown and unknow¬ 
able?” 

That reasoning is equally applicable here. While the 
Board has stated certain conclusions as to Piedmont’s 
exemption application, there is no way for the Court to 
ascertain what facts, if any, the Board considered in reach¬ 
ing its decision. The only way in which the Court could 
effectively review the Board’s orders would be to require 
a full hearing before the Board in which evidence may 
be presented. 

Again in Interstate Commerce Commission v. Louisville 
& Nashville Railroad, supra, the Court stated (227 U. S. at 
91) that “A finding without evidence is arbitrary and base- 


24 


less,” and (227 U. S. at 92) that “A finding without evidence 
is beyond the power of the Commission”, and (227 U. S. 
at 93) “manifestly there is no hearing when the party does 
not know what evidence is offered or considered, and is 
not given an opportunity to test, explain, or refute.” The 
Court further stated (227 XJ. S. at 93): 

“The Commission is an administrative body and, even 
where it acts in a quasi judicial capacity, is not lim¬ 
ited by the strict rules, as to the admissibility of evi¬ 
dence, which prevail in suits between private parties. 
Interstate Commerce Commission v. Baird, 194 U. S. 
25, 48 L. ed. 860, 24 Sup. Ct. Rep. 563. But the more 
liberal the practice in admitting testimony, the more 
imperative the obligation to preserve the essential 
rules of evidence by which rights are asserted or de¬ 
fended. In such cases the Commissioners cannot act 
upon their own information, as could jurors in primi¬ 
tive days. All parties must be fully apprised of the 
evidence submitted or to be considered, and must be 
given opportunity to cross-examine witnesses, to in¬ 
spect documents, and to offer evidence in explanation 
or rebuttal. In no other way can a party maintain its 
rights or make its defense. In no other way can it test 
the sufficiency of the facts to support the finding; for 
otherwise, even though it appeared that the order was 
without evidence, the manifest deficiency could always 
be explained on the theory that the Commission had 
before it extraneous, unknown, but presumptively suf¬ 
ficient information to support the finding. Interstate 
Commerce Commission v. Baltimore, &c. R. R., 226 
U. S. 14, 57 L. ed.-, 33 Sup. Ct Rep. 5.” 

In United States v. Abilene & S . Ry., 265 U. S. 274, 288 
(1924), Mr. Justice Brandeis, speaking for the Court, 
stated as follows: “But a finding without evidence is be¬ 
yond the power of the Commission. Papers in the Commis¬ 
sion’s files are not always evidence in a case. New England 
Divisions Case, 261 U. S. 184,198, note 19, 43 Sup. Ct. 270, 
67 L. Ed. 605. Nothing can be treated as evidence which is 
not introduced as such.” See also The Chicago Jwnction 
Case, 264 U. S. 258, 263 (1924). 

It follows inevitably that the statutory provision for 
judicial review of the Board’s orders requires that the 
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Board hold a hearing in exemption cases such as this in 
which “substantial evidence” supporting the Board’s ulti¬ 
mate order may be presented and fully tested by cross- 
examination. Any other interpretation of the Act would 
render the judicial review provision a nullity. 

A brief examination of the Board’s duties in passing 
on an application for exemption under Section 416 of the 
Act will demonstrate the absolute necessity of a hearing. 
As the Court pointed out in the case of Trans-Pacific 
Airlines v. Hawaiian Airlines, 174 F. (2d) 63, 65 (C. C. A. 
9th, 1949): 

“It is immediately discovered that any consideration of 
the scope of the exemption required a detailed exami¬ 
nation of the economic situation of Trans-Pacific and 
of the public policy involved. 

“The Board is given power to issue a certificate of 
public necessity and convenience, which will give a 
carrier a right to engage in air transportation, §401 
(a). The Board is given power to exempt from the re¬ 
quirement of this title or any provision thereof or 
any rule, regulation, term, condition or limitation pre¬ 
scribed thereunder, any air carrier or class of air 
carriers. The exercise of this latter power is condi¬ 
tioned upon a finding by the Board ‘that tne eniorce- 
ment of this title’ or ‘such provision, or such rule, 
regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air 
carriers.’ Not only that, but the Board must find this 
‘undue burden’ occurs ‘by reason of the limited extent 
of, or unusual circumstances affecting, the operations 
of such air carrier or class of air carriers and is not 
in the public interest’ §416 (b) (1). 

“In the light of these statutory provisions the func¬ 
tion of the Board was legislative or administrative. 
The Board, whether it dealt with a single air carrier 
or a class of air carriers, was concerned with the eco¬ 
nomic condition thereof and practices and activities 
in the future. No exemption could be granted, limited, 
or complete without performance of this condition 
precedent” 

Not only must the Board make “a detailed examination 
of the economic situation” of Piedmont before it can grant 
an exemption, but it must also find that the exemption 
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would be “in the public interest.” The Act contains a defini¬ 
tion of “public interest” (Section 2) which requires the 
Board to determine whether the proposed exemption 
would (a) encourage and develop an air transportation 
system properly adapted to the needs of the Nation; (b) 
recognize and preserve the inherent advantages of, as¬ 
sure the highest degree of safety in, and foster sound eco¬ 
nomic conditions in air transportation, and improve the 
relations between, and coordinate transportation by, air 
carriers; (c) promote adequate, economical and efficient 
service at reasonable charges, without unjust discrimina¬ 
tion, undue preferences or advantages, or unfair or de¬ 
structive competitive practices; (d) create competition to 
the extent necessary to assure sound development of an 
adequate air transportation system; (e) promote develop¬ 
ment and safety of air commerce; and (f) encourage and 
develop civil aeronautics. 

Obviously, the Board could not perform its statutory 
functions in ruling on the application for exemption with¬ 
out making a detailed study of Piedmont’s operations and 
economic condition, and the operations and condition of 
other carriers which might be affected by Piedmont’s pro¬ 
posed exemption, and the many public interest factors 
prescribed in the statute—and such a study could not 
properly be made without a hearing. The necessity for 
full study and application of the statutory standards is 
emphasized by the Supreme Court in United States v. 

Carolina Carriers Corporation, 315 U. S. 475, 489 (1942): 

% 

“Congress has made a grant of rights to carriers such 
as appellee. Congress has prescribed statutory stand¬ 
ards pursuant to which those rights are to be deter¬ 
mined. Neither the Court nor the Commission is war¬ 
ranted in departing from those standards because of 
any doubts which may exist as to the wisdom of follow¬ 
ing the course which Congress has chosen. Congress has 
also provided for judicial review as an additional as¬ 
surance that its policies be executed. That review cer¬ 
tainly entails an inquiry as to whether the Commis¬ 
sion has employed these statutory standards. If that 
inquiry is halted at the threshold by reason of the 
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fact that it is impossible to say whether or not those 
standards have been applied, then the review has in¬ 
deed become a perfunctory process. If, as seems likely 
here, an erroneous statutory construction lies hidden 
in vague findings, then statutory rights will be whittled 
away. An insistence upon the findings which Congress 
has made basic and essential to the Commission’s 
action is no intrusion into the administrative domain.” 

The necessity of having a hearing in this case may be 
illustrated by consideration of the manner in which the 
Board disposed of the following items: 

(1) In its order on reconsideration (R. 52), the Board 
recited Eastern’s contention that Piedmont’s proposed im¬ 
proved service and economies could be achieved by “better 
scheduling” over its authorized routes without the neces¬ 
sity for the proposed exemption. The Board made no find¬ 
ing that Eastern’s contention in this respect was correct 
or incorrect, and of course there was no evidence on which 
the Board could have made any such finding. Nevertheless, 
the Board proceeded to find (R. 52-53) that “we believe that 
certain economies in Piedmont’s operations will result from 
the exemption.” It is obvious that a hearing is necessary 
in order to explore the conflicting contentions of the parties 
with respect to this matter to determine whether “better 
scheduling” would not accomplish everything which Pied¬ 
mont proposes under the exemption. 

(2) In its order on reconsideration (R. 53), the Board 
purports to find that Piedmont’s “revenues will undoubt¬ 
edly be increased as a result of serving Winston-Salem in 
lieu of Danville on one flight.” As pointed out to the Board 
by Eastern (R. 26), there was no showing by Piedmont that 
it had insufficient space on its existing service through Win¬ 
ston-Salem to handle all traffic which it was certificated to 
serve. Consequently, there was no basis, even in Pied¬ 
mont’s allegations, for the Board’s finding that Piedmont 
would obtain new Winston-Salem traffic, except such as it 
would divert by reason of direct duplication of Eastern’s 
certificated services. And there is no allegation or other 
indication in the record to support the proposition that 
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Piedmont would derive more traffic to and from the north 

in relation to Winston-Salem, where it would be competing 

directly with Eastern, than it would obtain in relation to 

Danville where it has no competition. Clearly, the Board 

could make no finding as to increase or decrease of traffic 

without complete exploration of the matter in a full hearing. 
• 

(3) In its order on reconsideration (R. 55), the Board 
purports to find that the limitation of Piedmont to one 
round-trip per day between Winston-Salem and Roanoke 
“will necessarily operate to reduce its competition with 
Eastern for passengers moving between these cities.” 
However, it is obvious that the Board made no analysis of 
Eastern’s operations, as Eastern itself operates only one 
round-trip per day between Winston-Salem and Roanoke, 
and also between Winston-Salem and Charleston. Thus, 
the Board’s authorization of Piedmont did not “reduce its 
competition with Eastern”, but actually put it on complete 
competitive equality with Eastern. 

(4) In its order on reconsideration (R. 55), the Board 
states that, because Charleston is northwest of Roanoke, 
any attempt by Piedmont to link it “with Winston-Salem by 
a single flight would involve such circuity as to eliminate 
almost completely any competition with the direct services 
of Eastern.” Again it is apparent that the Board made no 
analysis of Eastern’s operations, for if it had done so it 
would have found that the only service which Eastern oper¬ 
ates between Winston-Salem and Charleston is via Ro¬ 
anoke. Thus, Piedmont’s operations under the exemption 
involve no “circuity” as compared with Eastern’s oper¬ 
ations so far as Charleston is concerned, as the Board 
would have discovered if it had held the hearing required 
by law. 

The foregoing are simply illustrations of the numerous 
purported “findings” by the Board, which could not prop¬ 
erly be made without a hearing, and which unquestionably 
would not have been made in the same form if the Board 
had held a hearing and had thus become fully apprised of 
the facts. 
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It is evident from the foregoing discussion that the terms 
of the Civil Aeronautics Act and the Administrative Pro¬ 
cedure Act, and the specific duties which the Board is re¬ 
quired to perform under those statutes, make it imperative 
that Eastern be afforded a hearing with respect to Pied¬ 
mont’s exemption application. 

But even if there were no clear statutory requirement of 
a hearing, it is plain that Eastern would be entitled to a 
hearing under the due process provisions of the Fifth 
Amendment of the United States Constitution. It is well 
established that due process of law requires a hearing in 
any case affecting liberty or property. Japanese Immi¬ 
grant Case, 189 U. S. 86 (1903); Morgan v. United States, 
298 U. S. 468 (1936); Morgan v. United States, 304 U. S. 1 
(1938); Bridges v. Wixon, 326 U. S. 135 (1945); Wong Yang 
Sung v. McGrath, 339 U. S. 33 (1950). 

As was stated by Mr. Justice Douglas for the Court in 
the Wong Yang Sung case, supra (such statement being 
particularly applicable to this case, where the Board con¬ 
tends that Eastern is not entitled to a hearing because the 
statute does not specifically require a hearing): “But the 
difficulty with any argument premised on the proposition 
that the deportation statute does not require a hearing, is 
that without such hearing there would be no constitutional 
authority for deportation. The constitutional requirement 
of procedural due process of law derives from the same 
source as Congress’ power to legislate and, where appli¬ 
cable, permeates every valid enactment of that body.” 

The deportation statute, of course, has to do with the 
right of liberty. The Fifth Amendment is equally con¬ 
cerned with the right of property, as is apparent from the 
following quotation from Morgan v. United States, supra, 
304 U. S. at 14 and 15: 

“The vast expansion of this field of administrative reg¬ 
ulation in response to the pressure of social needs is 
made possible under our system by adherence to the 
basic principles that the Legislature shall appropri¬ 
ately determine the standards of administrative action 
and that in administrative proceedings of a quasiju¬ 
dicial character the liberty and property of the citizen 
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shall be protected by the rudimentary requirements of 
fair play. These demand ‘a fair and open hearing/ es¬ 
sential alike to the legal validity of the administra¬ 
tive regulation and to the maintenance of public con¬ 
fidence in the value and soundness of this important 
governmental process. Such a hearing has been de¬ 
scribed as an ‘inexorable safeguard.’ ” 

I 

It is apparent from the foregoing authorities, among 
many which could be cited, that Eastern is entitled to a 
full and fair hearing if any property right of Eastern is 
placed in jeopardy by the proposed Piedmont exemption. 
It can hardly be questioned that a property right of East¬ 
ern is involved. The Board itself has repeatedly held that 
a certificate of public convenience and necessity is prop¬ 
erty which has substantial value. Thus, in Acquisition of 
Mayflower Airlines, Inc., by Northeast Airlines, Inc., 4 
C. A. B. 680, 684 (1944), the Board stated that “A certifi¬ 
cate of public convenience and necessity and established 
operating rights, as well as goodwill, have an independent 
value * * In Acquisition of Marquette by TWA — Sup¬ 
plemental Opinion, 2 C. A. B. 409, 413 (1940), the Board 
stated that “it would be unrealistic for the Board to con¬ 
sider a purchase transaction as though such a value (the 
value of the route) did not exist and was not taken into ac¬ 
count.” The Board reaffirmed these views at considerable 
length in United Air Lines, Inc.—Western Air Lines, Inc., 
Acquisition of Air Carrier Property, 8 C. A. B. 298, 311-316 
(1947), pointing out that the Interstate Commerce Commis¬ 
sion had repeatedly ascribed substantial value to certificate 
rights, and stating (p. 314): “But since commercial values 
in a free economy are in large part a capitalization of fu¬ 
ture earning power, and since the estimate of future earn¬ 
ing power reflects the continuously changing appraisal of 
the risks of the industry by the suppliers of capital, the ex¬ 
istence of tangible market values cannot be denied without 
exceeding the bounds of realism.” In the latter case, the 
Board approved the acquisition of the route certificate at a 
price, approximately two million dollars of which was 
represented by certificate value and going concern value 
alone. 
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These and other holdings of the Board establish that 
Eastern’s certificate rights between Winston-Salem, Ro¬ 
anoke, Richmond and Charleston (which rights were ex¬ 
clusive, except as to Richmond, prior to the grant of Pied¬ 
mont’s exemption) constitute valuable property. 

The Board’s action in granting Piedmont’s exemption 
seriously diminishes the value of Eastern’s property—in¬ 
deed, it does so as effectively as if the Board had with¬ 
drawn one-third to one-half of Eastern’s certificate author¬ 
ization between the points in question. It should be em¬ 
phasized that the Board’s authorization of Piedmont has 
enabled that carrier to provide exactly the same amount, 
speed and type of service between Winston-Salem on the 
one hand and Roanoke and Charleston on the other as 
Eastern is able to provide. Thus, in relation to such cities 
the Board’s action in granting the exemption has had the 
effect of dividing Eastern’s certificate rights and giving 
half to Piedmont. 

Surely the Board has no lawful power thus to take East¬ 
ern’s property and transfer it to Piedmont without giving 
Eastern- a hearing. 

This Court has held recently that a Board proceeding af¬ 
fecting a much less substantial property right than East¬ 
ern’s certificate rights requires a hearing. In Standard 
Airlines, Inc. v. Civil Aeronautics Board, 177 F. (2d) 18 
(App. D. C., 1949), the Court noted that Standard’s “letter 
of registration” did not constitute property in and of itself 
(because of the extremely tenuous nature of such author¬ 
ization, which shows on its face that it is subject to termina¬ 
tion at any time), but the Court held nevertheless that 
Standard was entitled to a hearing before such letter of 
registration could be suspended even temporarily, because: 
“The controlling practicality, in our view, is that the sus¬ 
pension would destroy property, not a license property 
but investment and business property. The Government 
cannot make a business dependent upon a permit and make 
an otherwise unconstitutional requirement a condition to 
the permit.” Thus, even though the Act and the regulations 
of the Board, and Standard’s letter of registration, did not 
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specifically require a hearing before suspension, this Court 
properly held that Standard was entitled to a hearing and 
that the Board could not deprive it of any of its property 
rights without a day in court. 

Certainly if Standard Airlines was entitled to a hearing 
with respect to diminution of the very insubstantial “prop¬ 
erty rights” which it acquired through a letter of registra¬ 
tion, Eastern is entitled to hearing before the Board takes 
away half of its operating rights under a certificate of 
public convenience and necessity which the Board itself 
recognizes as constituting valuable property. 

It could not be seriously suggested that the Board’s 
action in granting the Piedmont exemption did not reduce 
the value of Eastern’s property (its certificate of public 
convenience and necessity). Such action changed Easterns 
authorization from an exclusive right to one shared with 
Piedmont on substantially equal terms. The Supreme Court 
has recognized that the grant of a competing license has 
such an effect on the original exclusive license as to amount 
to a “modification” thereof. Federal Communications Com¬ 
mission v. National Broadcasting Company, 319 U. S. 239, 
244-245 (1943). Applying the same reasoning to this case, 
the granting of Piedmont’s exemption amounted to a “modi¬ 
fication” of Eastern’s previously exclusive authorization 
between Winston-Salem, Roanoke and Charleston, and 
therefore, under the specific provisions of Section 401 (h) 
of the Act, the exemption could not be granted except 
“after notice and hearing”. But, whether or not such 
action of the Board amounted technically to a “modifica¬ 
tion” of Eastern’s certificate, it clearly did greatly reduce 
the value of Eastern’s property right in its certificate and 
its “going business”, and therefore the exemption was un¬ 
lawful in the absence of the full and fair hearing required 
by the Constitution. 

A succinct statement of the requirements of due process, 
which highlights the gross inadequacies of the proceeding 
before the Board in this case, is the following from Morgan 
v. United States, supra, 298 U. S. at 480: 
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“There must be a full hearing. There must be evidence 
adequate to support pertinent and necessary findings 
of fact. Nothing can be treated as evidence which is 
not introduced as such. United States v. Abilene & 
Southern Railway Co., supra. Facts and circum¬ 
stances which ought to be considered must not be ex¬ 
cluded. Facts and circumstances must not be consid¬ 
ered which should not legally influence the conclusion. 
Findings based on the evidence must embrace the basic 
facts which are needed to sustain the order. Interstate 
Commerce Commission v. Louisville & Nashville R. R. 
Co., supra; Chicago Junction Case, 264 U. S. 258, 263, 
44 S. Ct. 317, 68 L. Ed. 667; United States v. Abilene & 
Southern Railway Co., supra; Florida v. United States, 
supra; United States v. Baltimore & 0. R. R. Co., 
supra.” 

Measured by the standards thus announced by the Su¬ 
preme Court, the Board’s action in this case is arbitrary 
in the extreme. There was no hearing at all, much less the 
“full hearing” required by the Constitution. The Board 
“treated as evidence” matters which were never “intro¬ 
duced as such”. The Board “excluded” facts which it should 
have considered and which Eastern repeatedly offered to 
introduce at the hearing which it requested. And, as will 
be demonstrated hereinafter, the Board’s “findings” did 
not embrace “basic facts” to sustain the order. See also 
Ohio Bell Telephone Co. v. Public Utilities Commission, 
supra , 301 U. S. at 304-305. 

It should be reemphasized that the Board has assumed 
the power to accomplish by exemption the same results 
which in most instances require a certificate of public 
convenience and necessity, or an amendment thereof, after 
notice and hearing. 

It would seem absurd to suggest that the Board must 
hold a hearing before granting an amendment of a certifi¬ 
cate, but can accomplish the same thing without a hearing 
if it does so by exemption. The Board stated in Alaska Air 
Transportation Investigation , 2 C. A. B. 785, 793 (1941): 

“If Congress, in granting power to the Board to exempt 
from provisions of the Act, intended to vest in the 
Board a power which would enable it, in effect, to re¬ 
write the grandfather clause, it is believed that such a 
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power would have been vested in clear and specific 
terms.” 

If Congress had intended to vest in the Board a power 
which would enable it, in effect, to rewrite Section 401 of 
the Act, it would have done so in clear and specific terms. 
It did not do so. 

Stating the same point in a different manner, if the 
Board were to propose additional competition for Eastern 
by means of certification of another carrier, it clearly 
would be required to hold a hearing in which Eastern could 
show that it already has keen competition and that further 
competition of the type in question would be destructive 
and contrary to public interest; and it seems ridiculous 
to suggest that the Board may affect Eastern’s certificate 
rights to exactly the same extent, without hearing, if it 
uses the exemption device. 

Of great significance in connection with this case is 
the Supreme Court’s recent decision in Reilly v. Pinkus, 
338 U. S. 269, 275-276 (1949). There, although the statute 
(relating to use of the mails to defraud, 39 U. S. C. Sections 
259, 732) did not specifically require a hearing, the Court 
said: 

“Nevertheless we are constrained to hold that the 
present fraud order should not be enforced. It has 
been pointed out that the doctors’ expert evidence 
rested on their general professional knowledge. To 
some extent this knowledge was acquired from medi¬ 
cal text books and publications, on which these experts 
placed reliance. In cross-examination respondent 
sought to question these witnesses concerning state¬ 
ments in other medical books, some of which at least 
were shown to be respectable authorities. The ques¬ 
tions were not permitted. We think this was an undue 
restriction on the right to cross-examine. It certainly 
is illogical, if not actually unfair, to permit witnesses 
to give expert opinions based on book knowledge, and 
then deprive the party challenging such evidence of all 
opportunity to interrogate them about divergent opin¬ 
ions expressed in other reputable books. 

“Petitioner seeks to justify exclusion of cross-exam¬ 
ination based on some of these books by pointing out 
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that they were merely medical dictionaries. Govern¬ 
ment experts testified they would not consult the dic¬ 
tionaries to ascertain the efficacy of a remedy, al¬ 
though they kept and used them for other purposes. 
But the books did assert the use of kelp as a fat-re- . 
ducer, and to some extent this tended to refute testi¬ 
mony by government experts that no reputable phy¬ 
sicians would accept kelp or iodine as a weight reducer. 

“It is also contended that the error in restricting 
cross-examination was harmless here because the 
memorandum of the fact-finding official indicated that 
he had read the excluded materials and would have 
made the same adverse findings had the materials been 
held admissible. But the object of using the books on 
cross-examination was to test the expert’s testimony 
by having him refer to and comment upon their con¬ 
tents. Respondent was deprived of this opportunity. 
The error of this deprivation could not be cured by 
having the fact-finder subsequently examine the ma¬ 
terial” 

That holding of the Court would seem to mean one of 
two things, either (1) that a hearing is required despite 
the absence of a specific statutory requirement therefor 
( cf . Bersoff v. Donaldson, 174 F. (2d) 494 (App. D. C., 1949) 
with Wong Yang Sung v. McGrath, supra ); or (2) at the 
very least, that the administrative agency may not rely on 
facts or assertions introduced by one party without giving 
the opposing party the full right of cross-examination. 

Either interpretation of the Pinkus case requires re¬ 
versal of the Board’s decision in this case. The Board de¬ 
nied Eastern’s repeated requests for a hearing, and it 
apparently relied on allegations of Piedmont without af¬ 
fording Eastern the opportunity of cross-examining Pied¬ 
mont’s witnesses to ascertain the truth or falsity of such 
allegations. 

The foregoing discussion demonstrates that a hearing 
before the Board is required in this case because (1) the 
specific statutory provisions, properly construed, require 
a hearing, and (2) the Fifth Amendment to the Constitution 
would require a hearing in this type of case even in the 
absence of such statutory provisions. It should be noted 
that the Supreme Court has recently held in Wong Yang 
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Sung v. McGrath, supra, that a hearing, not specifically 
called for by any statute, but required by the Constitution, 
is nevertheless “required by statute” within the meaning 
of Section 5 of the Administrative Procedure Act. The 
Court there said (339 U. S. at 50): 

“We think that the limitation to hearings ‘required 
by statute’ in §5 of the Administrative Procedure Act 
exempts from that section’s application only those 
hearings which administrative agencies may hold by 
regulation, rule, custom, or special dispensation; not 
those held by compulsion. We do not think the limiting 
words render the Administrative Procedure Act in¬ 
applicable to hearings, the requirement for which has 
been read into a statute by the Court in order to save 
the statute from invalidity. They exempt hearings of 
less than statutory authority, not those of more than 
statutory authority. We would hardly attribute to 
Congress a purpose to be less scrupulous about the 
fairness of a hearing necessitated by the Constitution 
than one granted by it as a matter of expediency.” 

In summary, it is apparent that a hearing before the 
Board is required with respect to Piedmont’s exemption 
because: 

(1) The Board cannot make findings, as required by the 
Act, without evidence; 

(2) Evidence cannot be obtained without hearing or 
“official notice,” and neither method was employed by the 
Board in this case; 

(3) The Court is required by Section 1006 (e) of the 
Act and Section 10 (e) of the Administrative Procedure 
Act to set aside findings and orders of the Board which 
are not supported by “substantial evidence”, and there 
plainly can be no such evidence in the absence of a hearing; 

(4) If the Board were not required to hold a hearing, 
Eastern would be entitled to a trial de novo in Court, con¬ 
trary to the administrative plan set up in the Act; 

(5) The Board could not properly perform the compli¬ 
cated duty involved in ruling on the issues of this case 
without holding a full hearing; 
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(6) Fundamental principles of due process require a 
hearing before impairing Eastern’s property right in its 
certificate of public convenience and necessity and in its 
“going business” established pursuant to such certificate; 

(7) Since hearing is required by due process, it is also 
“required by statute” within the meaning of the Adminis¬ 
trative Procedure Act even if the Civil Aeronautics Act 
were not construed to require a hearing; 

(8) It would be absurd to conclude that Congress would 
specifically require hearing in case of new route amend¬ 
ments, but permit precisely the same new route authority 
by exemption without a hearing. 

If it be suggested that the requirement of a hearing 
would have a burdensome effect on the Board, the answer 
has been supplied by the Supreme Court In Wong Yang 
Swig v. McGrath, supra, the Court stated (339 U. S. at 
46-47): “Nor can we accord any weight to the argument 
that to apply the Act [the Administrative Procedure Act] 
to such hearings will cause inconvenience and added ex¬ 
pense to the Immigration Service. Of course it will, as it 
will to nearly every agency to which it is applied. But 
the power of the purse belongs to Congress, and Congress 
has determined that the price for greater fairness is not 
too high.” 

Eastern does not assert that a hearing must be held in 
all exemption cases. If the parties waive hearing, or if 
there is no contest, the Board may well be free to grant an 
exemption without hearing. But when, as here, the rights 
of parties other than the applicant are involved, and other 
parties are opposing the exemption, it seems clear that the 
Board must grant a hearing in order to take evidence on 
which findings may be made to support the Board’s order 
granting or denying the application. 

Moreover, it may be that in some relatively simple 
exemption cases the nature of the hearing required may be 
different from that which is necessary in cases of greater 
significance. As this Court noted in Standard Airlines v. 
Civil Aeronautics Board, supra: 



“We do not mean to say that for suspension pur¬ 
poses the Board need grant a full-scale hearing such 
as it might conduct in a revocation proceeding. The 
nature and extent of the hearing may be appropriate 
to the action being considered. We had occasion to dis¬ 
cuss that subject at length in two recent cases. The 
point is that in our jurisprudence an opportunity to 
present contentions orally, with whatever advantages 
that method of presentation has, is one of the rudi¬ 
ments of the fair play required when property is be¬ 
ing taken or destroyed” 

It follows that the orders of the Board here complained 
of should be set aside because of the Board’s erroneous 
refusal to grant Eastern a hearing prior to entry of such 
orders. 


n. 

The Orders of the Board Here Complained of Are 
Contrary to Law Because They Fail to Set Forth 
Adequate Findings of Fact and They Are Un¬ 
supported by Substantial Evidence. 

The foregoing discussion has pointed out that the Board 
is required to make findings, based on substantial evidence, 
before granting exemptions under Section 416 (b) of the 
Act, and that that circumstance establishes the absolute 
necessity for holding hearings in exemption cases. It is 
clear that the Board has not made the required findings, 
and that such findings as have been made are not supported 
by “substantial evidence”. 

Section 416 (b) of the Act authorizes the Board to grant 
an exemption to an air carrier “if it finds that the enforce¬ 
ment of this title • • • would be an undue burden on such 
air carrier • • • by reason of the limited extent of, or un¬ 
usual circumstances affecting, the operations of such air 
carrier • • • and is not in the public interest.” Thus the 
exemption section itself requires the Board to make find¬ 
ings. 

Section 1005 (f) of the Act provides as follows: 

“Every order of the Authority shall set forth the find¬ 
ings of fact upon which it is based.” 
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Section 8 (b) of the Administrative Procedure Act pro¬ 
vides that: 

“All decisions (including initial, recommended, or ten¬ 
tative decisions) shall become a part of the record and 
include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the ma¬ 
terial issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof.” 

See also Section 6 (d) of the Administrative Procedure 
Act 

The foregoing statutory provisions clearly require find¬ 
ings of fact with respect to the granting of Piedmont’s 
requesf for exemption, and with respect to the Board’s 
order denying Eastern’s petition for reconsideration. It 
is quite clear that the Board did not comply with such 
statutory provisions in issuing the orders here complained 
of. As noted above, the Board’s original order granting 
the exemption (K. 28-29) merely recited various represen¬ 
tations made by Piedmont without purporting to find 
whether such representations were true or false, and fur¬ 
ther recited the fact that Eastern and others had filed ob¬ 
jections to the proposed exemption, without even attempt¬ 
ing to state what the objections were or whether they were 
sound or unsound. The Board then proceeded to “find” 
simply that “the present enforcement of the provisions of 
Section 401 (a) of the Act, insofar as they prevent the 
service authorized herein, would be an undue burden on 
Piedmont by reason of the limited extent of, and the un¬ 
usual circumstances affecting, its operations, and is not 
in the public interest”. 

It will be seen that the Board’s only “finding” on that 
point was stated in almost exactly the same language as 
the statute, and made no attempt to set forth any of the 
facts or supposed facts which led to the Board’s conclusion. 

The leading case on the type of findings required of an 
administrative agency is Saginaw Broadcasting Co . v. Fed¬ 
eral Communications Commission, 68 App. D. C. 382, 96 F. 
(2d) 554 (1938). In that case this Court made the following 
statement (96 F. (2d) 560): 
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“We ruled in Missouri Broadcasting Corporation 
v. Federal Communications Commission, 68 App. D. C. 
154, 94 F. 2d 623, 1937, and again in Heitmeyer v. 
Federal Communications Commission, 68 App. D. C. 
180, 95 F. 2d 91,1937, that findings of fact in the broad 
terms of public convenience, interest, or necessity, the 
criterion set up by Section 319(a) of the Act, were 
not sufficient to support an order of the Commission. 
We now rule that findings of fact, to he sufficient to 
support an order, must include what have been above 
described as the basic facts, from which the ultimate 
facts in the terms of the statutory criterion are in¬ 
ferred . It is not necessary for the Commission to re¬ 
cite the evidence, and it is not necessary that it set 
out its findings in the formal style and manner cus¬ 
tomary in trial courts. It is enough if the findings be 
unambiguously stated, whether in narrative or num¬ 
bered form, so that it appears definitely upon what 
basic facts the Commission reached the ultimate facts 
and came to its decision” (Italics supplied). 

The decision of this Court in Saginaw Broadcasting 
Company v. Federal Communications Commission, and the 
other Court decisions which have followed the reasoning 
there set forth, have been confirmed by Congress in the 
Administrative Procedure Act, Sections 8 (b) and 6 (d) 
cited above. With respect to Section 8 (b), the Congres¬ 
sional sponsors had the following to say (Senate and House 
Committee Beports, Senate Document 248, 79th Congress, 
Second Session, pp. 210, 273): 

“The requirement that the agency must state the 
basis for its findings and conclusions means that such 
findings and conclusions must be sufficiently related 
to the record as to advise the parties of their record 
basis. Most agencies will do so by opinions which 
reason and relate the issues of fact, law, and dis¬ 
cretion. Statements of reasons, however, may be long 
or short as the nature of the case and the novelty or 
complexity of the issues may require. 

“Findings and conclusions must include all the rele¬ 
vant issues presented by the record in the light of the 
law involved.” 

Congressman Walter, the principal sponsor of the Ad¬ 
ministrative Procedure Act in the House of Bepresenta- 
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tives, stated with respect to Section 8 (b) as follows (Con¬ 
gressional Record, May 24,1946, p. 5759; Senate Document 
248, p. 367): 

“The mere parroting of findings or conclusions in the 
words of statutes, however sufficient that may be as 
an ultimate conclusion, definitely would not satisfy in 
any manner the requirements of this section unless 
both the statute and the issue were very narrow in¬ 
deed. Almost any case of consequence involves nu¬ 
merous and detailed issues of law, fact, and discretion. 
These must all be determined as a part of the decision. 
Only in that manner are the parties projected and as¬ 
sured that the case has been fully and completely con¬ 
sidered and determined.” 

(See also Senate Document 248, pp. 206, 265-268.) 

The point need not be labored further. The Board is 
required to make findings in support of its orders. Section 
416 of the Act—the exemption section—requires findings; 
Section 1005 (f) of the Act requires findings; Sections 8 (b) 
and 6 (d) of the Administrative Procedure Act require 
findings; and sound principles established in many judicial 
proceedings likewise require findings, even in cases where 
the statute makes no such specific requirement Florida v. 
United States, 282 U. S. 194 (1931); Panama Refining Com¬ 
pany v. Ryan, 293 U. S. 388 (1935); United States v. Chi¬ 
cago, M., St P. <S> P. R. R., 294 U. S. 499 (1935); United 
States v. Carolina Carriers Corporation, 315 U. S. 475 
(1942); Securities & Exchange Commission v. Chenery 
Corporation, 318 U. S. 80 (1943), 332 U. S. 194 (1947); 
Inland Motor Freight v. United States, 60 F. Supp. 520 
(E. D. Wash. 1945). 

In its order on reconsideration (R. 49) the Board made 
a studied effort to supply the findings lacking in its original 
order. However, it is clear that even such “findings” are 
not adequate. Presumably because there was no evidence, 
the Board was forced to make such general observations as 
(R. 53) that “the exemption will probably enable it [Pied¬ 
mont] to reduce the non-revenue flights which it claims its 
route as certificated has required” (Italics supplied). The 
Board noted (R. 52) Eastern's contention that the same 
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economies could be achieved without the exemption, but 
the Board made no finding with respect to that contention 
and, of course, the Board therefore could not and did not 
make a finding that the exemption was needed in order to 
prevent the “undue burden” alleged by Piedmont. The 
Board also resorted to the generality that (B. 53) “it is 
reasonable to conclude” that reduction in Piedmont’s serv¬ 
ice at Danville would enable Piedmont to reduce costs at 
that station, and that all of the uncertain factors mentioned 
by the Board “should operate to reduce Piedmont’s costs.” 
(It should be noted in passing that the Board made no 
finding that any reduction in Piedmont’s costs at Danville 
would not be offset by a corresponding increase in costs at 
Winston-Salem.) Plainly such statements are not findings 
that economies will result, that such economies can be pro¬ 
duced in no other way, or that it would be an undue burden 
on Piedmont to comply with the certificate requirements 
of the Act 

The Board has declined (R. 54) to make any finding 
as to the extent of diversion of connecting traffic from 
Eastern. The Board has made no attempt to analyze the 
effect of Piedmont’s exemption on the cities involved, or 
on Eastern’s operations between such cities. Plainly the 
Board could make no proper finding on such matters with¬ 
out the evidence which it declined to receive. 

But even if the Board’s findings were adequate in them¬ 
selves, it is clear that they are unsupported by “substantial 
evidence”, and therefore the Board’s orders must be set 
aside by this Court 

Section 1006 (e) of the Act provides that “The findings 
of facts by the Authority, if supported by substantial evi¬ 
dence, shall be conclusive.” 

There is no evidence of any kind in the record, much less 
“substantial evidence” supporting the Board’s orders. 

The record in this case consists entirely of the pleadings 
of the parties and the Board’s orders. The pleadings 
contain only allegations—and those allegations are vigor¬ 
ously controverted on both sides. Certainly such conflicting 
contentions could not be deemed “evidence”. Likewise, the 
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Boards orders do not purport to set forth facts, and even 
if they did so, any such facts presented for the first time in 
the Board’s orders could not be considered “evidence”. 

The Board refused to grant Eastern’s request for a hear¬ 
ing in which evidence could be presented. Consequently, 
there is no evidence. 

If it be suggested that the Board might have taken 
“official notice” of facts within its actual or presumed 
knowledge, there are at least three obvious answers: (1) 
The Board did not purport to take official notice of any 
facts; (2) Eastern does not believe that there are any facts 
which could be “officially known” by the Board which would 
be sufficient to support any finding on the matter; and (3) 
even if the Board’s orders could be supported by matters 
known to the Board, the Board could not lawfully take 
notice of such matters without giving Eastern an oppor¬ 
tunity to prove the contrary. 

Section 7 (d) of the Administrative Procedure Act pro¬ 
vides that “Where any agency decision rests on official 
notice of a material fact not appearing in the evidence in 
the record, any party shall on timely request be afforded 
an opportunity to show the contrary.” With respect to that 
provision, the Senate and House Committees had the fol¬ 
lowing to say (Senate Document 248, pp. 209, 271-272): 

“The ‘official notice’ mentioned relates to the adminis¬ 
trative practice of taking facts as shown and true 
though not in the record. This is done by analogy to 
judicial notice familiar in court procedure. Where 
agencies take notice they must so state on the record 
or in their decisions and then afford the parties an 
opportunity to show the contrary.” 

The Board’s orders here complained of contain no sug¬ 
gestion that the Board was relying in any way on facts 
officially noticed. It is clear that if the Board had relied 
on such material, it was obligated under the law to inform 
Eastern of the facts so noticed and give Eastern an oppor¬ 
tunity to show the contrary. The Board did not do so, 
although Eastern repeatedly sought a hearing (R. 21, 33, 
36, 47) at which any facts or alleged facts could have been 
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explored, and Eastern specifically pointed out (R. 47) 
that the Board had a duty under the law to notify Eastern 
of any alleged facts which it intended to notice officially in 
order that Eastern might have opportunity to refute such 
evidence. 

Moreover, the Board has no power to take official notice 
of material which is not generally recognized as authorita¬ 
tive. As the House Committee said with respect to Section 
7 (d) of the Administrative Procedure Act (Senate Docu¬ 
ment 248, p. 272): “Such notice may initially be taken 
only of generally recognized and ordinarily indisputable 
facts—usually those of a scientific or public nature.” 

It is clear that nothing which the Board purported to 
“find” in connection with the exemption order is supported 
by “generally recognized” or “indisputable” facts, and it 
is particularly obvious that there are no such facts which 
this Court could judicially notice on appeal which would 
support the Board’s purported “findings”. Since this 
Court’s examination of the record in this case necessarily 
will disclose no evidence of any kind, it is clear that the 
Board’s orders are not supported by substantial evidence 
and should be set aside. 


m. 

The Orders of the Board Here Complained of Are 
Contrary to Law Because They Violate Prin¬ 
ciples Established in the Act and Past Decisions 
of the Board. 

Even if, contrary to the facts as demonstrated above, 
the Board’s orders herein complained of were based on 
findings, which in turn were based on substantial evidence 
supporting Piedmont’s allegations, the exemption was im¬ 
properly granted for the reason that it does not conform 
to the statutory criteria set out in Section 416 (b) of the 
Act. 

The Board is not authorized under Section 416 (b) to 
grant an exemption unless it finds (1) that enforcement of 
the statutory requirements “will be an undue burden on 
such air carrier • • • by reason of the limited extent of, or 
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unusual circumstances affecting, the operations of such 
air carrier” and (2) that enforcement of the statutory- 
requirements “is not in the public interest” 

In this case, the only allegations seeking to show “undue 
burden” on Piedmont were contentions that Piedmont 
could obtain additional revenue and effectuate economies 
by operating through Winston-Salem in lieu of Danville. 
The Board has repeatedly held that such allegations are 
not sufficient to establish “undue burden”. In Universal 
Air., Investigation Forwarding Activities, 3 C. A. B. 698, 
708 (1942), the Board said: 

“It seems obvious, however, that the Board should 
order such exemptions only in instances where it ap¬ 
pears that compelling reasons of public interest de¬ 
mand the exemption. The mere fact that the exemp¬ 
tion would be to the individual interest of the prospec¬ 
tive exemptee is not enough.” 

Again, in American Air., et al., Route Consolidations, 7 
C. A. B. 337, 348-349 (1946), the Board said: 

“ • • * the mere fact that an exemption would be to the 
individual interest of the prospective exemptee is not 
justification for its grant, and the Board will order 
such exemptions only if it appears that compelling 
reasons of public interest demand the exemption.” 

In Hot Springs Exemption, Chicago and Southern Air 
Lines, Inc., 7 C. A. B. 451, 453-454 (1946), it was pointed 
out that an exemption permitting Chicago and Southern 
Air Lines to serve Hot Springs “would not only allow a 
more economical utilization of equipment, but also give it 
access to a considerable amount of new revenue.” Never¬ 
theless, the Board concluded that the evidence was in¬ 
sufficient to show that “a full compliance with the pro¬ 
visions of Section 401 of the Act is an undue burden on the 
carrier.” In the case of Standard Airlines , Inc., et al., 9 
C. A. B. 583, 584-585 (1948), the Board had the following 
to say: 

“The inability of a carrier to enter upon extensive 
new operations which it believes would produce addi¬ 
tional revenue is clearly not a sufficient showing of 
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undue burden within the meaning of Section 416 (b) 
of the Act.” 

With respect to Piedmont’s allegation that it would 
obtain additional revenue by serving Winston-Salem in 
lieu of Danville, the Board stated, in its order on recon¬ 
sideration (R. 53), that “the carrier’s revenue will un¬ 
doubtedly be increased”, and that “any reduction in Dan¬ 
ville traffic resulting from eliminating one flight there, will 
be more than offset by the increased traffic at Winston- 
Salem.” Such statements are made by the Board as if they 
were thought to support the exemption order. Yet similar 
allegations have previously been held by the Board to be 
completely “irrelevant”. Trans-Marine Airlines, Inc., In¬ 
vestigation, 6 C. A. B. 1071, 1076 (1946). It may be noted 
also that, in the cited case, the Board held that the existence 
of a certificated carrier authorized to provide service, 
though not actually providing service at the time, between 
the points where exemption is sought, was a reason for 
denying the exemption, since the Board assumed that the 
certificated carrier would provide adequate service. 

In view of these interpretations of the Act by the Board, 
it seems clear that the allegations of Piedmont in this case, 
even if accepted as true, will not support the exemption, 
as Piedmont has shown simply that it would be to its “in¬ 
dividual interest” to have the exemption and that it could 
obtain “more economical utilization of equipment” and 
“access to a considerable amount of new revenue”—all of 
which are factors which the Board has repeatedly rejected 
as failing to establish “undue burden” on the carrier seek¬ 
ing exemption. 

With respect to “public interest” Piedmont has alleged 
only (R. 17) that “The exemption will result in improved 
service for persons traveling between Winston-Salem, 
Fayetteville and Wilmington.” As noted above, Eastern 
repeatedly contended that any required improvement in 
Piedmont’s service could be provided simply by better 
scheduling on Piedmont’s part, and that contention was 
never refuted by Piedmont or the Board. But even if 
Piedmont’s allegation were accepted as true, it clearly 
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is not sufficient to establish that the public interest requires 
the exemption in question. 

The fact that a city may not have adequate air service, 
or may have no service at all, is no ground for an exemp¬ 
tion. In the Hot Springs Exemption case, supra, the Board 
outlined at some length (7 C. A. B. 452-453) the difficulties 
experienced by Hot Springs citizens and others, including 
patients desiring to use hospital facilities, mineral waters, 
etc. at Hot Springs, by reason of the fact that Hot Springs 
had no air service at all and poor surface transportation. 
Yet the Board denied the exemption, pointing out that the 
city’s burden was not a “burden on the carrier” as required 
by Section 416 (b) of the Act, and that under such circum¬ 
stances service could be authorized only by certification 
pursuant to Section 401. There have been numerous other 
instances in which the Board has refused to grant ex¬ 
emptions where the city had no air service at all (for ex¬ 
ample, see the Board’s Order Serial No. E-2693, April 7, 
1949, denying exemptions for service to and from Ocala 
and Gainesville, Florida). 

Here Winston-Salem, Wilmington and Fayetteville con- 
cededly had air service. Piedmont was offering only what 
it contended would be improved air service. Clearly if the 
need of a city for its first air service of any kind is insuffi¬ 
cient to justify an exemption, any alleged need for a slight 
improvement in existing service would, a fortiori, be in¬ 
sufficient. 

The Board’s decision in this case is not only inconsistent 
with its decisions in previous exemption cases, but it is 
directly at odds with the Board’s previous decisions in so- 
called “feeder line” cases, including the one in which Pied¬ 
mont was certificated. Piedmont received its certificate in 
Southeastern States case, 7 C. A. B. 863 (1947) in which 
the Board referred (7 C. A. B. 887) to “guiding principles 
and policies” which were established in previous decisions 
and “which we intend to follow in the establishment of 
local service systems.” The Board there announced its in¬ 
tention of following its decision in the North Central case, 
7 C. A. B. 639 (1946) in which it had taken special pre- 
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cautions to prevent a feeder carrier from duplicating 
existing tr unklin e service by reason of the inadequacies 
of intermediate airports. In the North Central case the 
Board stated (7 C. A. B. at 681): 

“If due to the lack of airport facilities the intermediate 
points or a number of them cannot be served two con¬ 
sequences ensue. The first is that our objective of 
bringing air service to the local points is not attained. 
The second is that the feeder operation by skipping 
the intermediate points becomes in essence a trunk op¬ 
eration and competes immediately with an established 
trunk service contrary to our intention.” 

Despite this fundamental policy pronouncement of the 
Board, which the Board promised to follow in connection 
with Piedmont’s authorization, the Board has granted 
Piedmont an exemption which allows that carrier to dupli¬ 
cate exactly Eastern’s trunkline services between Winston- 
Salem, Roanoke, and Charleston. Whereas Piedmont is 
certificated to provide service between such cities only 
by way of Greensboro-High Point and Danville, the Board 
by exemption has authorized it to operate directly over 
Eastern’s route. And most alarming is the fact that the 
Board has granted the exemption, not merely in spite of 
the fact that Piedmont is a feeder carrier specifically pro¬ 
hibited from duplicating trunkline carrier service, but ap¬ 
parently because Piedmont is such a carrier. This appears 
from the fact that, in the Board’s order on reconsideration 
(R. 56), the Board gives, as the only attempt to distinguish 
this exemption case from the prior inconsistent cases noted 
above, the fact that Piedmont is a feeder carrier and that 
the Board believes “that in such a situation it is appropri¬ 
ate to take into account the limited duration of the appli¬ 
cant’s certificate”, and that the burden of obtaining a cer¬ 
tificate amendment “may be ‘undue’ where a carrier has 
only a temporary certificate and in all probability will be 
involved in renewal proceedings in the near future.” 

Thus, contrary to its original fundamental principle 
that the “feeder experiment” would stand or fall on the 
basis of the record of feeder carriers in their operations 
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as certificated over a temporary period of three years 
(Local, Feeder and Pick-wp Air Service, 6 C. A. B. 1, 4 
(1944) ), and contrary to its original fundamental prin¬ 
ciple that feeder lines would be rigidly restricted to pre¬ 
vent direct competition with trunkline services, and con¬ 
trary to the Board’s announced purpose in certificating 
Piedmont between Roanoke and Wilmington via Danville 
and Greensboro/High Point (such purpose being primarily 
to provide service for Danville (Southeastern States case, 
supra, 7 C. A. B. at 896) ), the Board has now given Pied¬ 
mont an exemption which could not be justified under any 
of the Board’s previous decisions and which is contrary 
to the entire pattern of feeder line authorizations estab¬ 
lished by the Board, and has used Piedmont’s feeder line 
status as the reason for such action. 

It is respectfully submitted that the Board’s decisions 
should at least have a sufficient thread of consistency so 
that the carriers, the public and the courts can have some 
respect for the Board’s judgments and pronouncements. 
The action of the Board in this case is not conducive to such 
respect, and the arbitrary action of the Board in changing 
rules and departing from established principles without 
granting the parties the opportunity for a hearing should 
not be condoned by this Court. 

It follows that the exemption granted by the Board in 
this case does not conform with the statutory criteria, is 
contrary to law, and should be set aside. 
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CONCLUSION 

It is respectfully submitted that the Board’s orders dis¬ 
cussed herein should be set aside, and that the case should 
be remanded to the Board for further proceedings con¬ 
sistent with this Court’s opinion. 
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SUPPLEMENT A 


Statutes Involved 

CIVIL AERONAUTICS ACT (49 U. S. C. 401 et seq.) 

Sec. 2 

In the exercise and performance of its powers and 
duties under this Act, the Authority shall consider the 
following, among other things, as being in the public in¬ 
terest, and in accordance with the public convenience and 
necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

* m 

(b) The regulation of air transportation in such man¬ 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im¬ 
prove the relations between, and coordinate transporta¬ 
tion by, air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un¬ 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; 

(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

(f) The encouragement and development of civil aero¬ 
nautics. 

Sec. 401 (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
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by the Authority authorizing such air carrier to engage 
in such transportation: Provided, That if an air carrier 
is engaged in such transportation on the date of the enact¬ 
ment of this Act, such air carrier may continue so to 
engage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and 
thereafter until such time as the Authority shall pass 
upon an application for a certificate for such transporta¬ 
tion if within said one hundred and twenty days such air 
carrier files such application as provided herein. 

(b) Application for a certificate shall be made in writ¬ 
ing to the Authority and shall be so verified, shall be in 
such form and contain such information, and shall be 
accompanied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 

(c) Upon the filing of any such application, the Au¬ 
thority shall give due notice thereof to the public by post¬ 
ing a notice of such application in the office of the secretary 
of the Authority and to such other persons as the Au¬ 
thority may by regulation determine. Any interested 
person may file with the Authority a protest or memo¬ 
randum of opposition to or in support of the issuance 
of a certificate. Such application shall be set for public 
hearing, and the Authority shall dispose of such applica¬ 
tion as speedily as possible. 

(d) (1) The Authority shall issue a certificate authoriz¬ 
ing the whole or any part of the transportation covered 
by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation properly, 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Authority hereunder, 
and that such transportation is required by the public 
convenience and necessity; otherwise such application shall 
be denied. 

(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
may issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
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the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of 
the Authority hereunder. 

• • • • • 

(h) The Authority, upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in whole 
or in part, if the public convenience and necessity so re¬ 
quire, or may revoke any such certificate, in whole or in 
part, for intentional failure to comply with any provision 
of this title or any order, rule, or regulation issued here¬ 
under or any term, condition, or limitation of such cer¬ 
tificate: Provided, That no such certificate shall be re¬ 
voked unless the holder thereof fails to comply, within a 
reasonable time to be fixed by the Authority, with an 
order of the Authority commanding obedience to the pro¬ 
vision, or to the order (other than an order issued in ac¬ 
cordance with this proviso), rule, regulation, term, con¬ 
dition, or limitation found by the Authority to have been 
violated. Any interested person may file with the Au¬ 
thority a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate. 

Sec. 416 

(b) (1) The Authority, from time to time and to the 
extent necessary, may # # * exempt from the requirements 
of this title or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or would be 
an undue burden on such air carrier or class of air car¬ 
riers by reason of the limited extent of, or unusual cir¬ 
cumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest 
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Sec. 1005 (f) 

Every order of the Authority shall set forth the findings 
of fact upon which it is based, and shall be served upon 
the parties to the proceeding and the persons affected by 
such order. 

Sec. 1006 (a) 

Any order, affirmative or negative, issued by the Au¬ 
thority under this Act, except any order in respect of any 
foreign air carrier subject to the approval of the President 
as provided in section 801 of this Act, shall be subject to 
review by the circuit courts of appeals of the United 
States or the United States Court of Appeals for the 
District of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing 
a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave 
of court upon a showing of reasonable grounds for failure 
to file the petition theretofore. 

(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 

• • • • • 

(e) The findings of facts by the Authority, if supported 
by substantial evidence, shall be conclusive. No objection 
to an order of the Authority shall be considered by the 
court unless such objection shall have been urged before 
the Authority or, if it was not so urged, unless there were 
reasonable grounds for failure to do so. 

ADMINISTRATIVE PROCEDURE ACT, 5 U. S. C. 1001 
et seq. 

Sec. 2 

As used in this Act— 

(d) ORDER AND ADJUDICATION.—“Order” means 
the whole, or any part of the final disposition (whether 
affirmative, negative, injunctive, or declaratory in form) 
of any agency in any matter other than rule making but 
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including licensing. “Adjudication” means agency process 
for the formulation of an order. 

(e) LICENSE AND LICENSING.—“License” includes 
the whole or part of any agency permit, certificate, ap¬ 
proval, registration, charter, membership, statutory exemp¬ 
tion or other form of permission. “Licensing” includes 
agency process respecting the grant, renewal, denial, revo¬ 
cation, suspension, annulment, withdrawal, limitation, 
amendment, modification, or conditioning of a license. 

• • • • • 

(g) AGENCY PROCEEDING AND ACTION.— “Agen¬ 
cy proceeding” means any agency process as defined in 
subsections (c), (d), and (e) of this section. “Agency 
action” includes the whole or part of every agency rule, 
order, license, sanction, relief, or the equivalent or denial 
thereof, or failure to act. 

Sec. 5 

In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) any 
matter subject to a subsequent trial of the law and the 
facts de novo in any court; (2) the selection or tenure 
of an officer or employee of the United States other than 
examiners appointed pursuant to section 11; (3) proceed¬ 
ings in which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting 
as an agent for a court; and (6) the certification of em¬ 
ployee representatives— 

(a) NOTICE.—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and jurisdic¬ 
tion under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues con¬ 
troverted in fact or law; and in other instances agencies 
may by rule require responsive pleading. In fixing the 
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times and places for hearings, due regard shall be had 
for the convenience and necessity of the parties or their 
representatives. 

(b) PROCEDURE.—The agency shall afford all inter¬ 
ested parties opportunity for (1) the submission and con¬ 
sideration of facts, arguments, offers of settlement, or 
proposals of adjustment where time, the nature of the 
proceeding, and the public interest permit, and (2) to the 
extent that the parties are unable so to determine any con¬ 
troversy by consent, hearing and decision upon notice and 
in conformity with sections 7 and 8. 

Sec. 6 

Except as otherwise provided in this Act— 

• • • • • 

(d) DENTALS.—Prompt notice shall be given of the 
denial in whole or in part of any written application, peti¬ 
tion, or other request of any interested person made in 
connection with any agency proceeding. Except in affirm¬ 
ing a prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement of 
procedural or other grounds. 

Sec. 7 

In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 

• • • • • 

(c) EVIDENCE.—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be received, 
but every agency shall as a matter of policy provide for 
the exclusion of irrelevant, immaterial, or unduly repeti¬ 
tious evidence and no sanction shall be imposed or rule 
or order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any 
party and as supported by and in accordance with the 
reliable, probative, and substantial evidence. Every party 
shall have the right to present his case or defense by oral 
or documentary evidence, to submit rebuttal evidence, and 


to conduct such cross-examination as may be required for 
a full and true disclosure of the facts. • • • 

(d) RECORD.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed¬ 
ing, shall constitute the exclusive record for decision in 
accordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor¬ 
tunity to show the contrary. 

Sec. 8 

In cases in which a hearing is required to be conducted 
in conformity with section 7— 

• • • • • 

(b) SUBMITTALS AND DECISIONS.—• * AH deci¬ 
sions (including initial, recommended, or tentative deci¬ 
sions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof. 

Sec. 10 

(a) RIGHT OF REVIEW.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 

(b) FORM AND VENUE OF ACTION.—The form of 
proceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or in¬ 
adequacy thereof, any applicable form of legal action (in¬ 
cluding action for declaratory judgments or writs of pro¬ 
hibitory or mandatory injunction or habeas corpus) in any 
court of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal proceedings 
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for judicial enforcement except to the extent that prior, 
adequate, and exclusive opportunity for such review is 
provided by law. 

(c) REVIEW ABLE ACTS.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, proce¬ 
dural, or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review of 
the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall be 
final for the purposes of this subsection whether or not 
there has been presented or determined any application for 
a declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro¬ 
vides that the action meanwhile shall be inoperative) for 
an appeal to superior agency authority. 

• • • • • 

(e) SCOPE OF REVIEW.—So far as necessary to 
decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu¬ 
tional and statutory provisions, and determine the mean¬ 
ing or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other¬ 
wise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of pro¬ 
cedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sec¬ 
tions 7 and 8 or otherwise reviewed on the record of an 
agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial 
de novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record or 
such portions thereof as may be cited by any party, and 
due account shall be taken of the rule of prejudicial error. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 10671 


Eastern Air Lines, Inc., Petitioner 

v. 

Cim, Aeronautics Board, Respondent 


On Petition for Review of Orders of the Civil Aeronautics Board 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 

The sequence of events leading up to issuance of the or¬ 
ders of the Board of which review is here sought is set 
forth with substantial accuracy in the statement to peti¬ 
tioner^ brief. In order to simplify the issues it is believed 
desirable to summarize these events and to add certain 
basic facts not made clear in petitioner’s statement. 

Piedmont possesses a certificate which expires on De¬ 
cember 12, 1950, at which time it will come up for renewal 
upon full public hearings, including such evidence as East¬ 
ern, if it intervenes in the proceeding, may choose to intro¬ 
duce. Its operations under this certificate included two 
round trip flights a day between Roanoke, Va. and Greens¬ 
boro-High Point, N. C., and thence to the towns southeast. 
Both trips were routed by way of Danville, making the 
total distance 110 miles. Piedmont requested permission, 
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under Section 416(b)(1), to shift one of these daily flights 
some 16 miles westward, and on that flight make the 
Roanoke-Greensboro run via Winston-Salem, a total dis¬ 
tance of 100 miles. 1 

As grounds for the exemption, Piedmont alleged that the 
new routing would furnish better service to the public of 
Winston-Salem and the towns to the southeast, and that it 
would result in substantial economies of operation. Pied¬ 
mont set forth data indicating that it carried many times 
the number of passengers from Winston-Salem on its one 
daily midnight run to those towns than it carried on its two 
daily flights from Danville. It specified savings which 
would result from more frequent trips to its maintenance 
base at Winston-Salem and reduced personnel at Danville 
(Jt. App. 16-19, 24). 

The geography of the routes of the air carriers involved 
is of importance. Facing this page is a map of Piedmont’s 
route, which is more accurate than that used by petitioner, 
and which also sets forth the distances between points 
served by Piedmont, and between points which are, or may 
be, served by Eastern. 

Eastern’s principal claim of injury is that Piedmont is 
authorized to compete more effectively with Eastern be¬ 
tween Winston-Salem and Roanoke, and between Winston- 
Salem on the one hand and Charleston and Richmond on 
the other via Roanoke. 2 At the outset, it should be noted 
that the Board’s order permits Piedmont to operate only 
one round-trip flight per day between Winston-Salem and 
Roanoke. As pointed out by the Board in its opinion (Jt. 
App. 55), and as is apparent from an examination of the 

i It should be pointed out that under its certificate Piedmont already has 
authority to serve the points under discussion. For example, Piedmont under 
its certificate has authority to operate flights between Roanoke and Winston- 
Salem via Danville and Greensboro-High Point. The exemption does not grant 
authority to serve any new points; but does grant authority to operate directly 
(i.e., non-stop) between two points which otherwise would have to be served 
via one or two intermediate points. 

a Eastern's contention that its entire far-flung system has been duplicated 
by Piedmont’s operations under the exemption through connections with other 
airlines (see map facing page 4 of petitioner’s brief) is so tenuous as not to 
require comment. 
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map in this brief, the distance between Charleston and 
Richmond in relationship to Roanoke is such that Piedmont 
cannot as a practical matter serve both Charleston and 
Richmond on the single round-trip flight permitted to Win¬ 
ston-Salem via Roanoke. Accordingly, Piedmont would 
have great difficulty in competing with Eastern for traffic 
to and from both Charleston and Richmond. 

Insofar as competition between Winston-Salem and Rich¬ 
mond is concerned, it will be noted that Piedmont’s route 
between those points via Roanoke and Lynchburg, both of 
which it is required to serve on every flight, is 231 miles in 
length. Eastern presently renders service between Rich¬ 
mond and Winston-Salem, both non-stop and via Greens¬ 
boro-High Point, and further is authorized to render such 
service via Danville. The nonstop distance between Rich¬ 
mond and Winston-Salem, and the distance between these 
points via Danville, is 186 miles. The distance between 
Richmond and Winston-Salem via Greensboro is 190 miles. 
In other words Eastern’s longest route between Winston- 
Salem and Richmond is 41 miles shorter than the route 
which Eastern contends that the Board granted to Pied¬ 
mont between these points by way of exemption. 
Thus, the “route” which Eastern contends has been 
granted between Winston-Salem and Richmond is as a 
practical matter little better than the route between these 
points which Piedmont already had, and which attracted 
only three passengers in six months (Jt. App. 25). Assum¬ 
ing that Piedmont utilized its one round trip daily author¬ 
ization to provide a Winston-Salem-Richmond service, and 
assuming further that it could attract passengers despite 
the excessive mileage and stops involved, one round trip as 
against the two daily round trip flights operated by East¬ 
ern obviously would have little competitive effect. 

Piedmont concededly is in a position by virtue of the 
exemption authority granted to compete more effectively 
with Eastern for Roanoke-Winston-Salem traffic to the ex¬ 
tent of one round trip flight per day between these points. 
Since Eastern’s only present service between Charleston 
and Winston-Salem is via Roanoke, Piedmont also is in a 
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position to compete with Eastern for this traffic, again to 
the extent of one round trip flight per day if it chooses to 
employ the authority granted for the purpose of operating 
a Charleston-Roanoke-Winston-Salem service. The amount 
of traffic carried by Eastern between these points is ex¬ 
tremely small (Jt. App. 20, 44, 53) and Piedmont already 
was authorized to render service between these points via 
a more circuitous routing. Further, as Eastern is well 
aware, the fact that Piedmont was authorized to render a 
more direct service does not mean that all of Eastern’s 
traffic or even a substantial amount of that traffic will he 
diverted. Moreover, Eastern is in a position, if it so de¬ 
sires, to operate an unlimited number of schedules between 
Winston-Salem and Roanoke and between Winston-Salem 
and Charleston via Roanoke, and further is in a position 
to render non-stop service between Winston-Salem and 
Charleston upon compliance with applicable Board regula¬ 
tions. On the other hand, Piedmont specifically is restricted 
to a single round trip flight per day between Winston-Salem 
and Roanoke, and consequently between Charleston and 
Winston-Salem since a flight between these latter points 
necessarily must also serve Roanoke. Under these circum¬ 
stances, the Board found that the exemption granted would 
not have any serious effect upon Eastern (Jt. App. 30, 
54, 55). 

The procedure followed by the Board in this case was 
identical to that customarily followed and contemplated by 
the Board’s regulations. Part 290 of the Economic Regu¬ 
lations, set forth as an appendix to this brief, specifies the 
form and content of exemption applications, and requires 
that copies thereof be served upon all interested persons. 
Upon such service, a written opposition thereto usually is 
submitted by any such person who opposes the application. 
The Board in the great majority of cases disposes of the 
application upon the basis of these documents, and rarely 
holds hearings thereon. 

In submitting its written opposition to Piedmont’s ap¬ 
plication, Eastern did not “controvert” the allegations con¬ 
tained in Piedmont’s verified application as it contends. 
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Counsel for Eastern contended by letter that the proposed 
exemption would result in diversion of traffic from Eastern, 
that Piedmont had not made a sufficient showing to entitle 
it to the exemption, and that improved service to the public 
would result from better scheduling on Piedmont’s part 
(Jt. App. 20-21, 25-27). However, as pointed out by the 
Board (Jt. App. 56), Eastern did not offer any statistical 
data either in support of its contention of adverse competi¬ 
tive effect or to refute the showing made by Piedmont, 
other than a recitation of the traffic carried between the 
points in question as shown by the Board’s official traffic 
surveys together with the monetary value of that traffic 
computed upon the basis of present fares (Jt. App. 20, 47, 
48). On the contrary, Eastern relied almost entirely upon 
its contentions that Piedmont had not made a case for an 
exemption and that the Board lacks legal authority to issue 
an exemption order without hearing whenever a hearing 
is requested by a carrier who contends that it would be 
adversely affected if the proposed exemption should be 
granted. 


STATUTES AND REGULATIONS INVOLVED 

Petitioner as a supplement to its brief has set forth most 
of the sections referred to herein of the Civil Aeronautics 
Act of 1938 (52 Stat. 973), as amended (49 U.S.C. 401 et 
seq ., hereinafter sometimes referred to as the Act), and of 
the Administrative Procedure Act (60 Stat. 237, 5 U.S.C. 
1001 et seq.). Other pertinent portions of these Acts are 
cited or quoted in their appropriate place in the text of this 
brief. The Board’s regulation governing exemption ap¬ 
plications is set forth as an appendix hereto, p. 26, infra. 

QUESTIONS PRESENTED 

1. Whether an adjudicatory hearing was required prior 
to the issuance of the exemption order here involved. 

2. Whether the Board’s action was based upon adequate 
findings and was otherwise proper. 
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SUMMARY OF ARGUMENT 

I 

Although the basic form of operating authority for air 
carriers contemplated by the Civil Aeronautics Act is the 
certificate of public convenience and necessity, Congress 
has authorized the Board by section 416(b) of the Act to 
exempt in hardship cases air carriers whose operations are 
limited in extent or affected by unusual circumstances from 
the requirement of procuring a certificate of public conven¬ 
ience and necessity prior to inaugurating operations. The 
power thus conferred upon the Board was not expressly 
conditioned upon the holding of hearings prior to its exer¬ 
cise. Since hearings specifically are required prior to 
Board action under the majority of the economic regulatory 
provisions of the Act, and are specifically required by sec¬ 
tion 416 prior to the granting of exemption from the labor 
provisions of the Act, the necessary implication from the 
failure to require hearings before granting exemption from 
the other provisions of the Act is that Congress did not 
intend to impose any requirement for hearing in such cases. 
This intent demonstrated upon the face of the statute is 
also supported by its legislative history. Moreover, to re¬ 
quire hearings in exemption cases equivalent to those re¬ 
quired in certificate cases would effectively abrogate the 
power expressly conferred upon the Board to grant exemp¬ 
tion in appropriate cases from the certificate provisions of 
the Act, a result which Congress obviously could not have 
intended. 

The demonstrated Congressional intent that hearings 
not be required in cases involving exemptions from the cer¬ 
tificate requirements of the Act is not overcome by the 
provisions of section 416 requiring findings by the Board 
or by the review provisions of the Act. It is not unusual for 
Congress to require findings by administrative agencies or 
executive officers prior to the taking of quasi-legislative 
action and at the same time dispense with any requirement 
for a hearing. The general review provisions of the 
Act are applicable only where appropriate to the many 
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and varying actions which the Board takes, and in 
and of themselves cannot be interpreted to require a hear¬ 
ing not otherwise required. Not all Board action is review- 
able under section 1006. If the Court should consider that 
a record made in a formal Board hearing is essential to its 
review of exemption action of the type here involved, the 
answer is not that the Court should construe the Act to 
require hearings in exemption cases solely for the purpose 
of making a record for review purposes and thus nullify 
the Congressional grant of exemption power to the Board, 
but rather that the Court should rule that Board action in 
exemption cases does not fall within the ambit of section 
1006. 

Since the Civil Aeronautics Act does not expressly or by 
necessary implication require a hearing in exemption cases, 
the adjudicatory procedures specified in the Administra¬ 
tive Procedure Act are in terms inapplicable to such cases. 
Further, the Constitution does not require a hearing in the 
case of exemption from the certificate requirements of the 
Act. The power conferred by section 416 is quasi-legisla¬ 
tive or administrative, and Congress was not required to 
condition the exercise of that power upon the holding of 
hearings before the Board. Eastern has not been granted 
a monopoly in the area which it serves, and Board author¬ 
ization of services competitive with those of Eastern does 
not raise any constitutional issue. Further, Eastern’s 
rights are derived entirely from the Civil Aeronautics Act, 
and it took its certificates subject to the possibility that it 
would be subjected to some competitive impact through the 
exercise by the Board of the power conferred by section 
416. 

If it should be considered that the Board as a matter of 
sound discretion should hold hearings to resolve conflicting 
factual contentions in exemption cases, the Board never¬ 
theless did not abuse its discretion in denying Eastern’s 
request for hearing. Eastern did not controvert the facts 
submitted by Piedmont, but rather controverted the con¬ 
clusions which Piedmont drew from those facts. The in¬ 
ferences to be drawn from undisputed facts are matters 
for argument, and not for an evidentiary hearing. Eastern 
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was afforded every opportunity to submit rebutting data, 
and its arguments upon the data actually before the Board 
fully were considered. An unparticularized claim for hear¬ 
ing as a matter of right cannot be utilized to demonstrate 
an abuse of discretion in denying a hearing not of right. 

n 

The Board’s conclusions and findings were predicated 
upon undisputed facts established by the pleadings of the 
parties. If any requirement exists that the findings of the 
Board in exemption cases must be supported by substantial 
evidence placed before the reviewing court, that require¬ 
ment fully has been met in this case. Further, if it be as¬ 
sumed that the Board is required to make subsidiary find¬ 
ings to support the exercise of the discretionary adminis¬ 
trative power conferred by section 416, the Board’s find¬ 
ings in this case were adequate. Eastern’s contentions 
were discussed and disposed of, and both the Court and 
Eastern have been fully apprized of the basis of the Board’s 
action. No more specificity in findings was required. 

The action here taken satisfied the criteria of section 416. 
The cases relied upon Eastern to demonstrate that no “ un¬ 
due burden’-’ was here involved are inapposite. The Board 
in many instances has granted the precise relief to “feeder” 
carriers as that granted to Piedmont. The Court cannot 
find that the Board erred in determining that Piedmont’s 
operations were of limited extent or affected by unusual 
circumstances within the meaning of section 416, and that 
Piedmont would be unduly burdened in seeking the minor 
change in operating authority here involved by the expense 
and time required in prosecuting an amendment applica¬ 
tion to a certificate soon to expire. 
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ARGUMENT 

I. An Adjudicatory Hoaxing Was Not Required in This Case. 

A. The Civil Aeronautics Act Does Not Require Hearings in 

Exemption Cases. 

The Civil Aeronautics Act provides for only one stable 
form of operating authority for carriers who engage in air 
transportation—the certificate of public convenience and 
necessity issued pursuant to the requirement of section 401 
of the Act (49 U.S.C. 481). However, the framers of the 
Act recognized that compliance with the detailed proce¬ 
dures required for issuance or amendment of a certificate 
of public convenience and necessity, and the observance of 
various other requirements of that Act, would in many 
cases hamper or prevent a flexible administration of the 
Act to meet emergency, unusual or hardship cases as they 
arose. Accordingly, Congress by section 416(b) of the Act 
authorized the Board to grant relief in appropriate cases 
from the various provisions of the Act, including those pro¬ 
visions which require a certificate prior to the inauguration 
of any air transportation service. A hearing was not made 
a prerequisite to the exercise of this power except in cer¬ 
tain cases involving the labor provisions of the Act as speci¬ 
fied in section 416(b) (2). Hence, by necessary implication 
hearings are required only where an exemption is granted 
from these labor provisions.* With respect to exemption 

3 Section 416(b)(2) (49 U. S. C. 496(b)(2)) provides: 

“(2) The Board shall not exempt any air carrier from any provision of 
subsection (1) of section 401 of this title, except that (A) any air carrier 
not engaged in scheduled air transportation, and (B), to the extent that the 
operations of such air carrier are conducted during daylight hours, any air 
carrier engaged in scheduled air transportation, may be exempted from the 
provisions of paragraphs (1) and (2) of such subsection if the Board finds, 
after notice and hearing, that, by reason of the limited extent of, or unusual 
circumstances affecting, the operations of any such air earner, the enforce¬ 
ment of such paragraphs is or would be such an undue burden on such air 
carrier as to obstruct its development and prevent it from beginning or con¬ 
tinuing operations, and that the exemption of such air carrier from such 
paragraphs would not adversely affect the public interest: Provided , That 
nothing in this subsection shall be deemed to authorize the Board to exempt 
any air carrier from any requirement of this title, or any provision thereof, 
or any rule, regulation, term, condition, or limitation prescribed thereunder 
which provides for maximum flying hours for pilots or copilots.'* 
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from all other provisions of Title IV of the Act, the only 
conditions imposed upon the exercise of the exemption au¬ 
thority conferred are that the Board shall find that, by 
reason of the limited extent of or unusual circumstances 
affecting the operations of the carrier concerned, the en¬ 
forcement of the provisions of the Act from which relief 
is sought would be an undue burden upon the carrier and 
not in the public interest. 

The Board has utilized its exemption power in a variety 
of cases. One of the most frequent uses has been to permit 
non-certificated carriers to engage in limited air transpor¬ 
tation operations under circumstances in which such car¬ 
riers could neither afford to bear the expense of prosecut¬ 
ing certificate applications nor of maintaining an organiza¬ 
tional basis for providing such services until the Board had 
passed upon their certificate applications. The Board also 
has utilized the exemption power in innumerable instances 
to authorize without hearing various minor changes in the 
service patterns of the certificated carriers, including on 
occasion authority to render service to a point not previ¬ 
ously served, when under all of the circumstances of the 
case it would have been unduly burdensome and not in the 
public interest to require the carrier to obtain such author¬ 
ity under the certificate provisions of the Act. 4 In grant- 


The numerous provisions contained in the Act specifically requiring hear¬ 
ings before the Board with respect to various specified matters, e.g. sections 
401(c), (h) and (k), 402(e) and (g), 406(a), 408(b), 411, 609, and 1002(c) 
and (d) (49 TJ.S.C. 481 (c), (h) and (k), 482 (e) and (g), 486(a),488(b), 
491, 559 and 642(c) and (d)), clearly demonstrate a Congressional intent to 
require hearings only where expressly provided for. Jordan v. American 
Eagle Fire Insurance Co., 83 App. D.C. 192, 169 F. (2d) 281, 286, 287 (1948). 
This principle is of particular applicability to section 416 of the Act where 
Congress has differentiated between the provisions of the Act in terms of 
procedure to be followed in granting exemptions therefrom, and has imposed 
the requirement of hearing only in cases of exemption from the labor pro¬ 
visions of the Act. 

* The legislative history of the Act shows that the hardship which would be 
imposed upon carriers in these circumstances constituted one of the principal 
reasons for the inclusion of section 416(b) in the Act. The earlier Senate 
versions of the section had restricted the exemption power to nonscheduled 
carriers. This limitation was deleted to conform to the House version, and 
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ing such exemptions, however, the Board has not proceeded 
ex parte. On the contrary, as in this case, interested per¬ 
sons have been afforded the opportunity to oppose the re¬ 
quested exemption by the submission of written data and 
argument. In other words, the Board has provided and 
does provide a form of “hearing” believed suitable to the 
action taken. 

It is obvious that if the Board is required to hold a hear¬ 
ing such as Eastern contends for prior to granting any 
exemption which has the effect of authorizing some new 
services by a certificated carrier, then the Board has no 
power at all to grant such an exemption as a practical mat¬ 
ter. On the contrary, whatever might be the form of au¬ 
thority ultimately issued, substantial compliance with the 
provisions of section 401(h) of the Act relating to amend¬ 
ments to certificates would be required. This is of course 
Eastern’s basic contention, the extraordinary one that be¬ 
fore the Board may excuse a carrier from the requirement 
of a full dress hearing under section 401 the Board must 
first hold an identical hearing under section 416(b). A 
somewhat similar contention with its inevitable result of 
reading out of the statute the exemption authority specifi¬ 
cally conferred by Congress has heretofore been rejected 
with respect to the exemption powers of the Board under 
section 1(2) of the Act in a case to which Eastern was a 


the following explanation therefor offered by Senator Truman (83 Cong. 
Record 6726, May 12, 1938) : 

* ‘ Section 402(o) of the substitute empowers the Authority to make 
exemptions from any provision of the Act where it would cause undue 
hardship. It is designed especially to enable the Authority to adjust 
some of the requirements of the law where necessary to encourage small 
operators, such as the small operators in Alaska, in cases of hardship. 
Section 305(c) of S. 3659 contains a similar provision, but is applicable 
only to a non-scheduled operation. There might be undue hardship on 
a scheduled operation as well, as is shown by those in Alaska.” 

See also ‘ ‘ Hearings before the House Committee on Interstate Commerce 
on H.R. 9738”, 75th Cong., 3rd Sess. (1938), pp. 419-421, wherein the primary 
purpose of the exemption provisions of the Act were said to be to permit 
nonscheduled operations to be conducted without the necessity of obtaining 
a certificate therefor. 
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party. American Airlines, et cl. v. Civil Aeronautics Board, 
178 F. (2d) 903, 906 (C.C.A. 7, 1949). 5 

Notwithstanding the plain intent of Congress demon¬ 
strated both upon the face of the Act and by its legislative 
history to authorize the Board to issue exemption orders 
without hearing, Eastern nevertheless contends that Con¬ 
gress has imposed the requirement of hearing by requiring 
the Board to make “findings” prior to the granting of ex¬ 
emptions, and by providing for judicial review of orders 
of the Board. Eastern argues that this requirement for 
findings, both by itself and coupled with the provisions of 
section 1006 allegedly contemplating review of exemption 
orders upon the basis of an evidentiary record made before 
the Board, necessarily must be interpreted to require the 
Board to hold a hearing for the purpose of obtaining sub¬ 
stantial evidence upon which to base its findings and for 
the additional purpose of enabling circuit courts to review 
the Board’s action in exemption cases. The further con¬ 
tention is made that the Board’s action in this case “modi¬ 
fied” Eastern’s certificate, an action permissible only after 
conformity with the hearing requirements of section 401(h) 
of the Act. None of these contentions are persuasive 
nor are they supported by the authorities relied upon by 
Eastern. 

5 Section 1(2) of the Act (49 TJ. S. C. 401(2)) provides that the Board "may 
by order relieve air carriers who are not directly engaged in the operation of air¬ 
craft in air transportation from the provisions of this Act to the extent and for 
such periods as may be in the public interest”. Acting pursuant thereto, the 
Board adopted a general exemption regulation authorizing the operations of 
air freight forwarders. Findings as to the fitness and ability of individual 
such forwarders or that their individual services were required in the public 
convenience and necessity were not made with respect to the applicants then 
before the Board, nor could they have been made as to those forwarders who 
might subsequently avail themselves of the exemption granted. The certifi¬ 
cated carriers contended that such findings were necessary as to all forwarders 
permitted to operate. The court agreed with the Board's contention that if 
the test for determining whether an "indirect air carrier” should be relieved 
of the obligation of proving convenience and necessity consisted of proof of 
public convenience and necessity in every case, the exemption authority con¬ 
ferred by section 1(2) and the Congressional purpose in conferring that 
authority would be nullified. 
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The requirement in section 416(b) that the Board make 
findings does not of itself require the Board to hold evi¬ 
dentiary hearings as Eastern erroneously assumes. It is 
not unusual for Congress to require an administrative 
agency or executive official to make “findings” as a con¬ 
dition precedent to taking quasi-legislative action and at 
the same time dispense with any necessity for formal hear¬ 
ings. 6 In other words, findings with respect to quasi-legis¬ 
lative action need not be supported by evidence adduced at 
a hearing unless Congress specifically or by necessary im¬ 
plication makes such a requirement mandatory upon the 
agency or official concerned. As previously demonstrated, 
Congress has not specifically required a formal hearing 
prior to the granting of exemptions from the certificate 
requirements of the Act, and the necessary conclusion to 
be drawn from the pointed omission of such a requirement 
is that no such hearing was intended to be required. The 
legislative history of the Act also supports the conclusion 
that hearings are not required in exemption cases. More¬ 
over, section 416 does not require the Board to act by “or¬ 
der”, a requirement usually made in those sections of the 
Act which also require hearings prior to Board action. In 
contending that the requirement for findings necessarily 
implies a requirement for hearings for the purpose of re¬ 
ceiving evidence to support those findings, Eastern con- 

® See e.g., the powers conferred upon the Federal Communications Commis¬ 
sion by sections 308 and 309 of Title 47 of the United States Code to grant 
licenses without hearing upon findings of public convenience and necessity; 
Kreutz v. Elting, 3 F. Supp. 364, 366 (S.D. N.Y., 1933), af y d. 69 F. (2d) 
802 (C.C.A. 2, 1934) (Secretary of Treasury not required to hold hearings 
prior to the making of findings required by the Anti-Dumping Act of 1921); 
Louisville f N. B. Co. v. United States, 10 F. Supp. 185 (N.D. HL, 1934) 
(Federal Co-ordinator of Transportation not required to hold formal hearing 
prior to prohibiting establishment of through service where written submis¬ 
sion of parties considered); MHler v. United States, 277 Fed. 95 (S.D. N.Y. 
1921) cited with approval in the Chicago Junction Case, 264 UJ3. 258, 265 
(1924), much relied upon by Eastern. (No hearing is required before the 
Interstate Commerce Commission for the purpose of making the findings 
required by 49 U.S.C. 20a(2) for approval of the issuance of railroad securi¬ 
ties in view of the provisions of section 20a(6) dispensing with the necessity 
for hearing). 
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fuses the action here taken with “quasi-judicial” action 
(See Point B hereof, page 17), a type of action 
which requires a hearing even in the absence of any 
specific provisions therefor except in emergency situations. 

Somewhat similarly, the case upon which Eastern prin¬ 
cipally relies in support of its contention that the Board 
is required to make an evidentiary record for the purpose 
of enabling circuit courts to review this order con¬ 
cerned quasi-judicial action in which a refund was or¬ 
dered of utility rates amounting to millions of dollars. 
Ohio Bell Telephone Co. v. Public Utilities Commission, 
301 U. S. 292 (1937). Hearing was specifically required, 
and the only question presented was whether the hearing 
afforded comported with the requirements of due process. 

It is true of course that the provisions for judicial review 
contained in a given statute and the nature of the review 
provided are factors to be considered in determining 
whether the scheme of the administrative proceeding pre¬ 
supposes hearing and determination in a manner similar 
to that followed in judicial proceedings. See Anniston Mfg. 
Co. v. Davis, 301 U. S. 337, 356, 357 (1937); Norwegian 
Nitrogen Co. v. United States, 288 U. S. 294, 319 (1933); 
cf. Jordan v. American Eagle Fire Insurance Co*., 83 App. 
D. C. 192, 169 F. (2d) 281, 285, 286 (1948). However, 
none of the foregoing cases constitute authority for 
the proposition that the general review provisions of a 
statute, providing for review where appropriate upon 
an agency transcript, in and of themselves revoke a specific 
provision of the same statute authorizing the agency to dis¬ 
pense with a hearing with respect to a particular action. 
In the case of the exercise of a discretionary power such 
as is here involved, the review provisions of the Act do not 
require any record before the Board other than the plead¬ 
ings of the parties. Section 1006 of the Civil Aeronautics 
Act expressly recognizes that all Board orders need not be 
entered upon the basis of an evidentiary record by requir¬ 
ing the Board to file with the reviewing court a transcript 
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of its record only where such a record in fact exists. 7 Fur¬ 
ther, as previously indicated, section 416 of the Act does 
not require the Board to act by 1 ‘order”. This Court has 
not heretofore considered an evidentiary record made be¬ 
fore the Board to be a prerequisite to judicial review of 
exemption orders. Seaboard & Western Airlines v. Civil 
Aeronautics Board, Case No. 10089, decided by this Court 
on June 5, 1950; cf. Pan American Grace Airways v. Civil 
Aeronautics Board, — App. D. C. —, 178 F. (2d) 134 
(1949). If the Court should now consider that an insuffi¬ 
cient record exists for review purposes in the case of ex¬ 
emption orders, the obvious answer is not that the Board 
is required to hold hearings for the sole purpose of making 
an evidentiary record for review purposes, but rather that 
the action taken does not fall within the category of actions 
which the Court is authorized to review. Arrow Airways 
v. Civil Aeronautics Board, — App. D. C. —, 182 F. (2d) 
705 (1950); United Gas Pipe Line Co. v. Federal Power 
Commission, — App. D. C. —, 181 F. (2d) 796 (1950); cf. 
National Airlines v. Civil Aeronautics Board, Case No. 
10749, stay denied for lack of jurisdiction on August 4, 
1950. 

Little comment is required upon the contention that the 
Board’s action in this case “modified” Eastern’s certificate 
within the meaning of the decision in Federal Communica¬ 
tions Commission v. National Broadcasting Company, 319 
U. S. 239 (1943). The court there held that the grant of 
an application for a radio frequency which had the effect 
of creating electrical interference with the signal of an ex¬ 
isting station constituted a modification of the latter li¬ 
cense. Eastern does not and cannot contend that any 
physical interference with its operations has resulted from 
the Board’s grant of exemption authority to Piedmont, or 
that it is prevented from providing any services thereto¬ 
fore authorized. The mere competitive impact upon an- 

f Section 1006(c) provides that, upon transmission to the Board of a petition 
for review by the Clerk of the reviewing court, the Board “shall thereupon 
certify and file in the Court a transcript of the record, if any, upon which the 
order complained of was entered.” 
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other licensee created by the granting of a license to a com¬ 
petitor obviously does not constitute a “modification” of 
a license within the meaning of a statutory provision such 
as section 401(h) of the Act. This is not to say that the 
Board is not required to consider competitive impact in 
authorizing limited new or different operations by exemp¬ 
tion, but merely that Eastern cannot successfully contend 
that it is entitled to a hearing in such cases by virtue of 
the provisions of section 401(h) of the Act. The modifica¬ 
tion there referred to obviously relates to direct action 
taken against a carrier’s certificate, and not to the grant 
of authority to a competing carrier. 

B. Neither the Administrative Procedure Act nor the Co n s tit u ti on 
Require Hearings in Exemption Cases. 

Eastern’s contention that the Administrative Procedure 
Act in and of itself requires the Board to hold adjudicatory 
hearings prior to the granting of exemptions from the cer¬ 
tificate requirements of the Civil Aeronautics Act clearly 
is erroneous. True enough that Act includes “agency proc¬ 
ess” respecting “licensing” by grant of a “statutory ex¬ 
emption” within the definition of adjudication employed 
therein. Sections 2(d) and (e) (5 U.S.C. 1001(d) and (e)). 
However, that definition is only for the purpose of speci¬ 
fying the applicability of the various procedural require¬ 
ments therein, and does not constitute a substantive rule 
of law. The adjudicatory .procedures specified in that Act 
in terms apply only to “adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing ... ”. Section 5 (5 U.S.C. 1004). As has 
been previously shown, the Civil Aeronautics Act does not 
require the Board to determine exemption applications 
either upon the basis of a record or after any form of hear¬ 
ing. Accordingly, the Administrative Procedure Act is in 
terms inapplicable to exemption cases before the Board. 

Further, a hearing is not a constitutional necessity 
in exemption cases. The action of the Board in 
granting exemptions from the certificate requirements 
of the Act is “legislative or administrative” and involves 
none of the aspects of adjudicatory action. See Tram- 
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Pacific Airlines v. Hawaiian Airlines, 174 F. (2d) 63, 65 
(C.C.A. 9, 1949). ‘‘ Licensing’’ is “adjudication” under 
the Administrative Procedure Act only because that Act 
says it is; licensing is the classic example of legislative 
action. Congress is not required to grant existing carriers 
a hearing before it authorizes the entrance of additional 
carriers into the air transportation field or authorizes ex¬ 
tensions of service by presently certificated carriers, and 
it was not mandatory upon Congress to impose such a re¬ 
quirement in delegating that power to the Board. Accord: 
Bowles v. Willingham, 321 U. S. 503, 519-521 (1944); Bi- 
Metallic Investment Co. v. State Board, 239 U. S. 441 
(1915); Pearson v. Walling, 138 F. (2d) 655, 660 (C.C.A. 8, 
1943), cert. den. 321 U. S. 775 (1944); Guiseppi v. Walling, 
144 F. (2d) 608, 615 (C.C.A. 2, 1944), aff’d. 324 U. S. 244 
(1945); Willapoint Oysters v. Ewing, 174 F. (2d) 676, 694 
(C.C.A. 9, 1949), cert. den. 338 U. S. 860 (1949). 

The fact that Eastern may suffer some adverse effect 
from the Board’s action does not raise any constitutional 
issue. Eastern has not been granted a monopoly in the area 
which it serves and no constitutional right of Eastern’s 
is invaded merely by the authorization of an additional car¬ 
rier to compete with Eastern. North Coast Transportation 
Co. v. United States, 54 F. Supp. 448 (N. D. Calif., 1944), 
aff’d. 323 U. S. 668 (1944); cf. Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 
470 (1940); Alabama Power Company v. Ickes, 302 U. S. 
464 (1938); Tennessee Electric Power Co. v. Tennessee 
Valley Authority, 306 XJ. S. 118 (1939); see United Air 
Lines v. Civil Aeronautics Board, 81 App. D. C. 89, 155 
F. (2d) 169,172 (1946). 8 Further, whatever rights Eastern 

8 Eastern obviously cannot derive any support for its contention that it 
has been deprived of its property without hearing from the decision by this 

Court in the case of Standard Airlines v. Civil Aeronautics Board, -App. 

D.C.-, 177 F. (2d) 18 (1949). In that case the action taken was directed 

against Standard and clearly was adjudicatory. Moreover, the “hearing” 
to which the Court had reference in that case was oral argument before the 
Board, and not the reception in evidence of the facts there involved which 
were established by pleadings. Further, the holding of the Court in that 
case is of doubtful validity since the overruling of the WJB case upon which 
the Court predicated its decision. 
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possesses are derived wholly from the Civil Aeronautics 
Act. In accepting its certificates of public convenience and 
necessity, Eastern took them subject to the various pro¬ 
visions of the Act, one of which expressly authorized the 
Board to exempt without hearing other carriers from the 
necessity for procuring a certificate in appropriate cases. 

As heretofore indicated, the Board does provide a form 
of hearing in exemption cases such as the one here involved 
in that it receives and considers written data and argument 
in opposition thereto. While some such procedure may 
be regarded as desirable or even necessary for the purpose 
of guarding against arbitrary action by the Board, this 
procedure certainly is not a constitutional necessity. Ac¬ 
cordingly, neither the Constitution nor the Administrative 
Procedure Act requires the hearing in exemption cases 
for which Eastern contends. 

C. The Board Did Not Abuse Iis Discretion in Denying Eastern's 

Request for Hearing. 

If it be assumed that the Board as a matter of sound dis¬ 
cretion should receive evidence to resolve conflicting factual 
contentions in exemption cases under section 416, Eastern 
nevertheless cannot demonstrate any abuse of discretion on 
the part of the Board in denying its request for hearing 
in this case. The factual data placed before the Board 
by Piedmont were not controverted by Eastern. Piedmont 
placed before the Board detailed data demonstrating that 
savings would be effected and service improved by the 
minor change in route pattern sought (Jt. App. 51, 52). 
Eastern on the other hand submitted statistical data show¬ 
ing the amount of traffic transported by it between the 
points which it contended would be competitively affected, 
projected into terms of revenue at present fares (Jt. App. 
53, 54). Piedmont did not controvert or dispute this data. 
In other words, the facts may be regarded as having been 
established by the “pleadings”. 

It is true that the parties presented conflicting conten¬ 
tions as to the conclusions which should be drawn from the 
data submitted. Eastern was of the view that Piedmont 
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had not made a case justifying an exemption even assuming 
that the alleged economies in operations would result, and 
further stated that the economies claimed were highly 
speculative. The suggestion also was made that improved 
service to the public could be rendered by better scheduling 
(Jt. App. 52). Piedmont on the other hand contended that 
its request, if granted, would have little competitive impact 
upon Eastern in view of the fact that authorization to 
operate only one round trip per day was sought, and in 
view of the relatively small amount of Eastern’s traffic 
which would be exposed to diversion (Jt. App. 43, 44). 
These various contentions were more properly matter for 
argument rather than for placing in an evidentiary record. 
The Board did receive the written argument of the parties 
upon the undisputed facts, all that it would have been re¬ 
quired to do even if the resolution of disputed facts had 
required an evidentiary hearing. Federal Communications 
Commission v. WJR The Goodwill Station, 337 U. S’. 265 

(1949); Sisto v. Civil Aeronautics Board, -App. D. C. 

-, 179 F. (2d) 47 (1949). 

Eastern’s claim for hearing rested almost entirely upon 
its position that a hearing was a legal prerequisite to valid 
Board action in granting exemptions. It is true that East¬ 
ern suggested various possible areas of investigation to 
be explored in a hearing, but its primary claim was an 
unparticularized right to a hearing in which it could pro¬ 
duce witnessess and cross-examine Piedmont’s witnesses. 
Such an indefinite claim cannot be used to demonstrate any 
abuse of discretion on the Board’s part in denying East¬ 
ern’s request. Cf. Fay v. Douds, 172 F. (2d) 720, 725 
(C. C. A. 2,1949). 

II. The Board's Action Was Based Upon Adequate Findings 

and Was Otherwise Proper. 

Eastern further contends that the Board’s action was 
invalid in that adequate findings were not made, the 
findings actually made lacked the support of “ substantial 
evidence” since the Board did not hold a formal hearing, 
and in any event because the situation here presented did 


20 

not meet the statutory criteria of section 416 with respect 
to “undue burden”. 

The contention that the Board’s findings lacked the sup¬ 
port of “substantial evidence” is simply another variation 
of Eastern’s recurring theme that the Board may grant 
exemption requests only after holding adjudicatory hear¬ 
ings. Although the Board does not concede that its dis¬ 
cretionary action in exemption cases must be supported by 
evidence, it is apparent that the “evidence” upon which the 
Board acted in this case was substantial, was not contro¬ 
verted, and was sufficient under the statute to support the 
grant of exemption. Eastern had every opportunity to 
rebut the factual showing made by Piedmont and un¬ 
doubtedly would have done so if those facts had been re¬ 
buttable. If these facts were not formally before the Board 
as uncontroverted allegations in pleadings, they neverthe¬ 
less were of that character upon which responsible persons 
are accustomed to rely in serious affairs. Cf. National 
Labor Relations Board v. Remington Rand , 94 F. (2d) 
862, 873 (C. C. A. 2, 1938) cert. den. 304 U. S. 576 (1938). 
Eastern’s claim that the Board’s findings lack the support 
of evidence is a mere technicality. 

Eastern’s contentions with respect to adequacy of find¬ 
ings involve claims that insufficient findings were made and 
that those actually made were of a general and indefinite 
character. The Board does not concede that it is required 
to make any findings in exemption cases other than those 
specified by section 416(b). However, if any requirement 
does exist for subsidiary findings in such cases, that re¬ 
quirement was fully met by the Board in this case. 

Eastern apparently contends that the Board should have 
made findings concerning Eastern’s suggestion that im¬ 
proved service to the public could be achieved by Piedmont 
through better scheduling, the exact amount of traffic di¬ 
version which would be experienced by Eastern both as to 
connecting traffic and as to traffic between Winston-Salem, 
Roanoke, Richmond and Charleston, whether or not an in¬ 
crease in Piedmont’s operating costs at Winston-Salem 
would result from routing a single flight through that city, 
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and the effect upon Danville of the redaction in service by 
Piedmont to that point (Petitioner’s brief pp. 41, 42). It 
is not surprising that the Board failed to make precise find¬ 
ings on these points since Eastern neither submitted any 
data bearing thereon nor requested any such findings. 9 As 
indicated in the Board’s order and opinion (Jt. App. pp. 
27-31, 49-57), the Board fully considered all of those con¬ 
tentions which Eastern did raise, and discussed at length 
the problems of diversion and economies in operations. In 
finding that its action would have no serious competitive 
effect upon Eastern and that economies in operations and 
improved service to the public undoubtedly would result 
from granting the exemption to Piedmont, the Board ade¬ 
quately disposed of all of these contentions. Certainly 
under the circumstances of this case there was no necessity 
of any more detailed findings on these points than those 
which the Board made. 

The contention that the Board’s findings as to the econo¬ 
mies which would result from granting the exemption are 
too general and indefinite to serve as findings is bottomed 
upon the erroneous view that the Board was required to 
find that economies would in fact result. Counsel for the 
Board do not believe that the Board must make affirmative 
and unqualified predictions as to the future financial re¬ 
sults of any operation. The Board stated that “we believe 
that certain economies in Piedmont’s operation will result 
from the exemption”, and then proceeded to list the areas 
in which economies could be effected (Jt. App. 52, 53). No 
more precision in findings was required on this point. Cf. 
United Air Lines v. Civil Aeronautics Board, 81 App. D. C. 
89,155 F. (2d) 169 (1946). 

® Counsel for the Board are unable to find any contention in any of the 
documents filed with the Board by Eastern that the economies which Piedmont 
alleged would result from the requested exemption could be achieved without 
the exemption, a contention which Eastern at pages 41 and 42 of its brief 
asserts was made to the Board. Further, Eastern did not raise any question 
of increased expenses at Winston-Salem before the Board nor did it plead 
Danville’s case before the Board. Insofar as Eastern’s present solicitude for 
Danville is concerned, it may be stated that Piedmont is directed by the 
Board’s order to render that precise quantum of service to that city whieh 
Eastern presently renders; one round trip flight per day. 
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The claim that the situation here presented did not fall 
within the statutory criteria of section 416 consists largely 
of the assertion that the Board’s action in this case is in¬ 
consistent with that taken in other similar cases with re¬ 
spect to the findings of undue burden upon Piedmont. Apart 
from the fact that the Board is under no requirement of 
consistency in action, the Board’s action in this case is 
not in fact inconsistent with the action taken in the cases 
relied upon by Eastern. 10 Eastern confuses the questions 
of undue burden and of public interest. Unless the Board 
can first find that an undue burden exists with respect to 
the carrier concerned, it cannot grant an exemption regard¬ 
less of the public interest which might be served by the per¬ 
formance of the services for which exemption authority is 
sought. The Board adheres to its view that the individual 
interest of a prospective exemptee standing alone is an in¬ 
sufficient factor upon which to predicate a finding of undue 
burden. However, after undue burden has been established, 
the Board quite properly can consider the benefits which 
would ensue to both the carrier and the public in determin¬ 
ing that the grant of the exemption will be in the public 
interest. 

The cases upon which Eastern relies were ones in which 
exemption authority was sought to serve points which the 
carrier concerned was not authorized by certificate to serve, 
and in which compliance with the certificate requirements 
of the Act clearly represented the appropriate procedure 
to be followed in obtaining authority to perform such serv¬ 
ice. No finding could be made in any of these cases that 
it would be unduly burdensome upon the carrier in the light 
of all of the circumstances there involved to seek appropri¬ 
ate operating authority under section 401 of the Act. As 

10 The case of Trans-Karine Airlines Investigation, 6 C.A.B. 1071, cited at 
page 46 of Eastern’s brief, is wholly irrelevant to the problem at hand. That 
case involved an enforcement proceeding against a “ non-scheduled ’ * carrier 
and did not involve any requested exemption from the certificate requirements 
of the Act. The carrier contended that its unauthorized regular services met 
a public need, a contention which the Board held to be “irrelevant” to the 
question of the lawfulness of the operation. 
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contrasted with the facts of these cases, Piedmont was al¬ 
ready certificated to serve all points to which service was 
authorized by the Board’s exemption order, under authority 
of a three-year temporary certificate which expires on De¬ 
cember 12, 1950. Its operations, together with those of 
all other “feeder” carriers, are largely experimental in 
nature and it was for this reason that only temporary cer¬ 
tificates of short duration were issued to these carriers. 
Piedmont desired to improve its service and at the same 
time to effect economies in operations by a minor change 
in its service pattern limited to one round trip flight per 
day. 

It is true that authority to make this change in service 
pattern could have been sought by way of an amendment to 
its certificate. However, certificate cases are protracted 
and expensive. Even assuming that such a proceeding 
could have been completed in a relatively short time, the 
economies and improved service to the public which would 
ensue from a prompt change in service pattern would have 
been lost during the period of time required for procuring 
a certificate amendment. In view of the relatively short 
life of that certificate, it is doubtful that the expense of 
prosecuting an amendment case for the minor change in 
operating authority desired would have been justified from 
an economic standpoint. Further, as pointed out by the 
Board, Piedmont will be involved shortly in proceedings 
seeking renewal of its certificate, and the expense of prose¬ 
cuting an additional application for certificate authority to 
effect the minor change in operations here involved accord¬ 
ingly would have been unduly burdensome upon the carrier. 
The undue burden here presented was precisely that type 
of burden from which the Board was authorized to relieve 
the carrier under section 416(b). 

Eastern has neglected to inform the Court that the Board 
has issued many exemption orders to feeder carriers au¬ 
thorizing the precise change in operating authority here 
granted to Piedmont, i.e., authority to serve an intermediate 
point on one route segment as an intermediate point on a 
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different route segment. 11 In each such case the Board 
necessarily and correctly has found that an undue burden 
existed on the carrier concerned. In authorizing operations 
by feeder carriers, the Board customarily has imposed the 
requirement that all intermediate points be served in order 
to insure that the operation remains of a local service or 
feeder nature. Such restrictions are not imposed upon 
trunkline certificates and trunkline carriers are permitted 
a great deal more latitude in scheduling and in the sequence 
of service to be rendered between certificated points than 
that afforded to feeder carriers. To hold as Eastern con¬ 
tends in effect that all minor adjustments in the service 
pattern of a feeder carrier can be made only after com¬ 
pliance with the certificate requirements of the Act would 
impose a burden upon the feeder carriers which they might 
not be able to meet and in turn might result in the imposi¬ 
tion of such a rigid and inflexible operating pattern as 
would largely defeat the feeder experiment contrary to the 
public interest. 

11 See e.g. Orders Serial No. E-1633, dated May 28, 1948 (Monarch Air 
Lines); E-2298, dated December 16, 1948 (West Coast Airlines) ; E-3900, dated 
February 10, 1950 (All American Airways). These orders are illustrative and 
do not constitute a listing of all such Board action with respect to feeder 
carriers. Further, the authorization of minor changes in service pattern by 
exemption order has not been restricted to feeder carriers, but such action 
has been taken many times with respect to the trunkline carriers. See e.g. 
Order Serial No. 2609, dated December 29, 1943, as amended by Order Serial 
No. E-1971, dated September 10, 1948, whereby Eastern was permitted by 
exemption order to serve Winston-Salem and Greensboro-High Point on the 
same flight, a service prohibited by the terms of Eastern’s then existing 
certificates. 

Eastern also has contended that the Board in granting the exemption here 
involved has departed from the principles heretofore established that feeder 
carriers shall not be permitted to perform “trunkline” operations. Counsel 
for the Board are unable to perceive wherein the exemption here involved has 
authorized any trunkline services on the part of Piedmont. 
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CONCLUSION 

Upon the basis of the foregoing reasons and authorities, 
the Court should affirm the Board’s Orders. 

Respectfully submitted, 

Richabd E. Guggenheim, 

Special Assistant to the Attorney 
General, Department of Jus¬ 
tice, Washington, D. C. 

Emory T. Nunneley, Jr., 

General Counsel, Civil Aeronau¬ 
tics Board. 

Herbert A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Associate General Counsel. 

0. D. Ozment, 

Attorney, Civil Aeronautics Board. 

September, 1950 
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APPENDIX 

Part 2S0 of the Economic Regulations of the Civil Aeronautics Board 

(14 Fed. Reg. 3546) 

Part 290— Application for Exemptions of Carriers. 
Sec. 

290.1 Notice to interested parties required. 

290.2 Form and contents of application. 

290.3 Additional service of notice. 

290.4 Emergency application. 

Authority: §§290.1 to 290.4 issued under sec. 205 (a); 
52 Stat. 984, 49 U. S. C. 425. Interprets or applies sec. 416, 
52 Stat. 1004, 49 U. S. C. 496. 

I 

§ 290.1 Notice to interested parties required, (a) Prior 
to or coincident with the filing of any application for exemp¬ 
tion from the requirements of Title IV of the Civil Aero¬ 
nautics Act of 1938, as amended, or any provision thereof, 
or any rule, regulation, term, condition, or limitation pre¬ 
scribed thereunder the applicant, unless otherwise author¬ 
ized by the Board shall cause a notice of such filing to be 
served by personal service or registered mail upon all per¬ 
sons who may have an interest in the subject matter of the 
application; Provided, however, That any large irregular 
carrier, as defined in Part 291 of this chapter, filing such 
application for exemption prior to June 20, 1949, shall not 
be required to cause a notice of such filing to be served upon 
any of the persons having an interest therein if such appli¬ 
cation requests exemption authority to engage in irregular 
air transportation other than between specified points. In 
the case of any application which proposes the furnishing 
or discontinuance of air transportation to or from any point, 
the following persons shall be presumed to have an interest 
in the subject matter of the application: 

(1) Any scheduled air carrier which regularly renders 
service to any point involved in the application; 

(2) Any person whose application for a certificate of 
public convenience and necessity authorizing regular serv¬ 
ice to or from any such point has been filed with, and has 
not finally been disposed of, by the Board; 

(3) The chief executive of any State, Territory, or pos¬ 
session of the United States in which any such point is 
located; and 
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(4) The chief executive of the city, town, or other unit 
of local government at any such point located in the United 
States or any Territory or possession thereof. 

(b) Such notice shall indicate the date upon which the 
application will be or is being filed and, unless accompanied 
by a copy of the application, shall contain a brief statement 
of the relief requested. 

§ 290.2 Form and contents of application. The applica¬ 
tion shall be entitled Application for Exemption Order and 
in addition to the specific relief requested, shall contain a 
list of the persons upon whom notice of the filing thereof 
was or is being served, and facts relied upon to establish 
that the enforcement of the matter from which exemption 
is sought is or would be an undue burden upon the applicant 
by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such applicant, and is not in the 
public interest. An executed original and nine copies of 
such application with a copy of the notice attached to each 
shall be filed with the Board. 

§ 290.3 Additional service of notice. Action on the appli¬ 
cation may be withheld by the Board, in its discretion, pend¬ 
ing proof of such additional service of notice by the appli¬ 
cant as the Board may direct. 

§ 290.4 Emergency application. In the event of an emer¬ 
gency requiring immediate action, an application may be 
filed by telegraph if it substantially conforms to the require¬ 
ments hereof as to contents and notice (which notice in such 
case may be served by telegraph) and states the reasons 
deemed to necessitate immediate action. 
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